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2.1 DQUUIUNAYDY TLNPNYDTIIU (The German Civil Law)

ieaninlugarsgavesnguueandssmeadiolviluilegliv lasmwie lu

Y ¥ = [ L) A'Av 4 o o o dy

dszmenoasiuldnandmdnanuivAnvesganiiiienisnsgivesyananiisnesissvil
L4

unugnnil Tiluuiasi 278 uvedszuran v 10UN 188 3371 (The German Civil Code
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“ HLF. Jolowics, Histori troduction to the Study of Roman , (Cambridge : Cambridge
University Press, 1965.) p.162.

Uigyu Tawnio, dnuds (5903307 3, U.151-152.

® 19819 M.153,

"ugnug mdesgnmsna, “anuiuiavesdans lunmsnsziazdiavesdaumu : Anwn
ardimafadyafumu  Gnoiinuiumiiudia auglidamans uminndosssumeaas
2548), U.50-51.

® Section 278 [Responsibility for persons employed in performing obligation] A debtor is

responsible for the fault of his legal representative and of persons whom he employs in
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performing his obligation, to the same extent as for his own fault. The provision of section 276(2)

does not apply.

gSchuter J. Emest , The Principle of German Civil Law , (London : Oxford at The Clarendon
Press ,1907), p.154-155.
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E.J. Cohn, Manual of German Law , Volume 1., (N.Y. :Ocean Publications ,inc.,1968.)
p.119.

2 § 164, [Effect of declaration by a representative]
(1) A declaration of intention which a person makes in the name of a principal within the scope of
his agency operates directly both in favor of and against the principal. It makes no difference
whether the declaration is made expressly in the name of the principal, or if the circumstances
indicate that it was to be made in his name.
(2) If the intention to act in the name of another is not apparent, the agent's absence of intention to
act in his own name is not taken into consideration.
(3) The provisions of (1) apply mutatis mutandis if a declaration of intention required to be made

to another is made to his agent.
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® § 165. [Representative limited in competency] The validity of a declaration of intention
made by or to an agent is not impaired by the fact that he is limited in competency to enter into

legal transactions.

" § 170. [Period of effectiveness of power of attomey] If a power of attorney is conferred by
declaration to a third party, it remains in force with respect to him until he is notified of the

termination by the principal.

' § 171. [Period of effectiveness in case of public notification]
(1) If a person has announced by special notification to a third party or by public notice that he
has given power of attorney to another, then the latter on the basis of the notice becomes
authorized to represent, in the former case as regards the particular third party, in the latter case as
regards any third party.
(2) The power of representation remains in force until the notice is revoked in the same manner as

it was given.

0 § 172. [Written power of attorney]
(1) If the principal has delivered to the agent a written power of attorney and the agent shows it to
a third party, this is equivalent to special notification of a power of attorney.
(2) The power of representation remains in force until the written power of attomey is returned to

the principal or declared invalid.
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i § 173. [Knowledge of expiration] The provisions of § 17D, 171(2) and 172(2) do not
apply if the third party knows or should know of the termination of the agency at the time when

the legal transaction is entered into,

' § 177. [Conclusion of contract by an unauthorized representative)
(1) If a person enters into a contract in the name of another without authority, the validity of the
contract depends, as regards the principal, on his ratification. (2) If the other party demands the
principal to declare whether or not he ratifies, the declaration may be made only to him; a
ratification or refusal to ratify declared to the agent before the demand is of no effect. The
ratification must be declared before the expiration of two weeks after receipt of the demand; if it’

is not declared it is deemed to have been refused.

" § 178. (Right of other party to revoke] Until ratification of the contract the other party is

entitled to revoke it, unless he knew of the absence of authority at the time when the contract was

entered into. The revocation may also be declared to the agent.

*§179. (Liability of an unauthorized agent)

(1) Whoever has entered into a contract as agent is, if he has not given proof of his authority,
bound to the other party at his choice either to carry out the contract or to compensate him, if the
principal refuses to ratify the contract.

(2) If the agent did not know that he had no authority, he is bound to compensate only for the
damage which the other party has sustained by relying upon the authority; not, however, beyond
the value of the interest which the other party has in the validity of the contract.

(3) The agent is not liable, if the other party knew or should have known of the lack of authority.
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The agent is also not liable if he was limited in his competency to enter into transactions, unless

he had acted with the consent on his legal representative.
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*' ARTICLE 1245 A person who has to hand over a thing which is definite and certain by the
contract has fulfilled his obligation if he hands over the thing in the state it happens to be at the
time when he has to deliver it over, provided that any deterioration there may be therein is not the
result of any act of commission (f) or omission of his, or of persons for whom he is responsible,

and provided he was not in default before the deterioration took place. (C.1138,1302,1933.)

2 ARTICLE 1735 The lessee is liable for any damage or loss caused by the act of persons

belonging to his family or caused by his sub-tenants. (C.1384.)

» Article 1782 Carriers by land and by water are, in respect of care and preservation of
things entrusted to them, under the same liabilities as those of innkeepers, which will be found

under the title “Of Deposit and Sequestration.” (C.1952,2102, 6" para.)
* Article 1797 A contractor is liable for the acts of the persons he employs.

* Article 1953 They are responsible if the travelers’ property is stolen or damaged. The same

rule applies whether the theft or damage has been done by the servants or head officials of the
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hotel, or by strangers going to and fro in the hotel. (C.1384; P. 386, para. 4-Law, 18" April,
1889.) This responsibility is limited to the sum of 1,000 francs when the property is coin or
securities of any kind payable to the bearer, and it is not actually entrusted to the innkeeper or

hotel-keeper personally.

* Article 1994 The agent is responsible for any sub-agent whom he has appointed to carry
out the agency (1) when he had no authority to appoint a sub-agent, (2) when he has been given
authority to appoint a sub-agent generally, and no special person has been pointed out, and he
chosen a sub-agent who was notoriously incapable or insolvent. The principal has in all cases a

direct right of action against the sub-agent appointed by the agent. (C. 1384.)

o o Fy [] a {
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* Article 32 Where a person who is authorized to act as agent for another enters into a
contract in the name of his principal, rights and obligations deriving therefrom devoive on the
principal and not on the agent.

Where the agent did not disclose the agency when entering into the contract, there is no
privity of contract with the principal, unless from the circumstances the other party had implied
notice of the agency, or the identity of the contracting party was a matter of indifference to such
other party.

In other cases an assignment of claim or assumption of debt in accordance with the

principles applicable thereto is required.
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% Article 36 Where a power of attorney has been handed to the agent, he is after the
termination of the authority bound to return the instrument or to deposit it with the court.
Where the principal or his successors fail to enforce the retum or the deposit of the

instrument, they are liable to compensate bona fide third persons.

*! Article 39 In the case of an express or implied refusal of the ratification, the alleged agent
is liable for the damages resulting from the failure of the contract unless he proves that the other
party knew or should have had knowledge of the absence of authority.

Where the agent is culpable, the court may, if it deems just, award further damagers.
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“Section 278 [Responsibility for persons employed in performing obligation] A debtor is
responsible for the fault of his legal representative and of persons whom he employs in
performing his obligation, to the same extent as for his own fault. The provision of section 276(2)
does not apply.”

uludauveaumtigaAinas 220 vesdszulangwinounaaswisiad Iny
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“Section 220 A debtor is responsible for the fault of his agent , and of persons whom he employs
in performing his obligation, to the same extent as for his own fault. In such case the provisions of

section 373 have no application.”
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“ section 831 [liability for employees]

(1) A person who employs another to do any work is bound to compensate for any
damage which the other unlawfully causes to a third party in the performance of his
work. The duty to compensate does not arise if the employer has exercised
necessary care in the selection of the employee ; and, where he has to supply
apparatus or equipment or to supervise the work, has also exercised ordinary care
as regards such supply or supervision, or if the damage would have arisen
notwithstanding the exercise of such care,

@ The same responsibility attaches to a person who, by contract with the employer,
undertakes to take charge of any of the matters specified in (1), sent. 2.

*®Section 55 (1) The proprietor of a business is liable for damage caused by his employees or
other helpers in the exercise of their service or business functions, unless he proves that he
exercised due care necessary in the circumstances to prevent such damage, or that the damage

would have arisen notwithstanding the exercise of such care.
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(2) The proprietor has right of recourse against the person who caused the damage to

such extent as the latter is personally liable.
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