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*the Drug Trafficking Act 1994 section 42

“(1) A customs officer or constable may seize and, in accordance with this
section, detain any cash which is being imported into or exported from the United
Kingdom if

(a) its amount is mot less than the prescribed sum; and

(b) he has reasonable grounds. for suspecting that it directly or indirectly
represents any person’s proceeds of drug trafficking, or is intended by any person for
use in drug trafficking.

(2) Cash seized by virtue of this section shall not be detained for more than
48 hours unless its continued detention is authorized by an order made by a justice of
the peace or in Scotland the sheriff; and no such order shall be made unless the justice
or, as the case may be, the sheriff is satisfied

(a) that there are reasonable grounds for the suspicion mentioned in
subsection (1) above; and

(b) that continued detention of the cash is justified while its origin or derivation
is further investigated or consideration is given to the institution (whether in the United
Kingdom or elsewhere) of criminal proceedings against any person for an offence with

which the cash is connected.”



39

vraimnnarldlumsdrananiia uidusananazgnialiialihiu 48 4alue Buuddu

14 1
tazagnalinsruguguaresmiinanud i fissfumasune

3.1.2 mfsumindaumunguanaauigauinn

mMiTuninddumunguunaanigeuinldfugvinaunannguanedangy us

msFuninddudsiesfirfinnmasinmlssmsiingrudugnszinnnuiiaengretng
Sruussuazfnssaremibildfunseeniuluening ausnBumevdenissznaensia
vmsauigendniiadlifinntusmus dususdunnfuminddulagidnsruauns
Nasanadseyanail it ldiuaafinergn winszusunisfiasanaisaningilégn
snidntildon fnsdmualifinunindlilungmnafesfunsdudeussAudiauds
Tnedanguang’ szimaanigauidnmldtmunssusunisiiansanseningadu Taatdmdn
deodand anefunaaiuayy uszifuuuauAniidAydeutsenmstunineRulaniiag
ryppauaziesiaindgulaenss’ nssnfiunszusumsfiarsanuming@usungmng

aniganiznutiseaniiu 2 szum il

(1) nzzusuMIBUNTNTRUN1AUNS (Civil Forfeiture) 14T A.A. 1790 Fganal4een

ngwinaimualiminddulilungmnansdufeuasasninsdmiude (Maritime and
Custom Laws) Wisu@uAnsasinuwarBeiianducdufdiecia mniideseennguunsariv
2 %

HmazlinmsdBungmnadudeuazaannsuntuihusndu wiasldfinsinnmeniog

U

pausalnegniFaudainu FatufidinsgniunldnszimnuiaanlnagnFenanimi 8n

‘Alastair N. Brown, Proceed of Crime (Great Britain: Redwood Books, 1996),

p. 33.

5Note, “A Proposal to Reform Criminal Forfeiture Under Rico and CCE,”

Harvard Law Review 97 (1984):1929, 1932-1933

6lrving A. Pianin, The American University Law Review, p. 11 g1analu nefug

TAaFmg, “mﬁuw?wzﬁué’oﬂﬂ?zmumswmu,w'qmwﬁnngumﬂﬂﬂuuauaafhﬁﬂmﬁﬂu

funguanelne,” Grentiwuioniodia anciiirens eiansalminende, 2539), w. 13,
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ﬁcyfﬁmﬂu the Federal Crime and Criminal Procedure Part 1-Crime Chapter 46-

Forfeiture Section 981 (a)° Feszplszinmuamindaulnaanizianzasdmingaulad

7Gary M. Meveal, “The Unemployed Criminal Alternative in the Civil War of
Drug Forfeiture,” American Criminal Law Review 30 (1992):35, 39

%James R. Maxeiner, “Constitutionalizing Forfeiture Law-the German
Example,” American Journal Comparative Law 27 (1979):637,659

i the Federal Crime and Criminal Procedure Section 981 (a)

(1) The following property is subject to forfeiture to the United States:

(a) Any property, real or personal, involved in a transaction or attempted
transaction in violation of section 1956, 1957 or 1960 of this title, or any property
traceable to such property.

(b) Any property, real or personal, within the jurisdiction of the United States,

constituting, derived from, or traceable to, any proceeds obtained directly or indirectly
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from an offense against a foreign nation, or any property used to facilitate such an
offense, if the offense—

(i) involves the manufacture, importation, sale, or distribution of a
controlled substance (as that term is defined for purposes of the Controlled Substances
Act), or any other conduct described in section 1956 (e)7)(B);

(i) would be punishable within the jurisdiction of the foreign nation by
death or imprisonment for a term exceeding 1 year; and

(i) would be punishable under the laws of the United States by
imprisonment for a term exceeding 1 year, if the act or activity constituting the offense
had occurred within the jurisdiction of the United States.

(c) Any property, real or personal, which constitutes or is derived from
proceeds traceable to a violation of section 215, 471, 472, 473, 474, 476, ATT7, 478, 479,
480, 481, 485, 486, 487, 488, 501, 502, 510, 542, 545, 656, 657, 842, 844, 1005, 1006,
1007, 1014, 1028, 1029, 1030, 1032, or 1344 of this title ...

(d) Any property, real or personal, which represents or is traceable to the
gross receipts obtained, directly or indirectly, from a violation of—

i) section 666 (a)(1) (relating to Federal program fraud);

(ii) section 1001 (relating to fraud and false statements);

(iii) section 1031 (relating to major fraud against the United States);

(iv) section 1032 (relating to concealment of assets from conservator or
receiver of insured financial institution);

(v) section 1341 (relating to mail fraud); or

(vi) section 1343 (relating to wire fraud),...

if such violation relates to the sale of assets acquired or held by the
Resolution Trust Corporation, the Federal Deposit Insurance Corporation, as conservator
or receiver for a financial institution, or any other conservator for a financial institution

appointed by the Office of the Comptroller of the Currency or the Office of Thrift
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Supervision or the National Credit Union Administration, as conservator or liquidating
agént for a financial institution.

(e) With respect to an offense listed in subsection (a)(1)(D) committed for the
purpose of executing or attempting to execute any scheme or artifice to defraud, or for
obtaining money or property by means of false or fraudulent statements, pretenses,
representations or promises, the gross receipts of such an offense shall include all
property, real or personal, tangible or intangible, which thereby is obtained, directly or
indirectly.

() Any property, real or personal, which represents or is traceable to the
gross proceeds obtained, directly or indirectly, from a violation of—

() section 511 (altering or removing motor vehicle identification
numbers);

(i) section 553 (importing or exporting stolen motor vehicles);

(iii) section 2119 (armed robbery of automobiles‘);

(iv) section 2312 (transporting stolen motor vehicles in interstate
commerce); or |

~(v) section 2313 (possessing or selling a stolen motor vehicle that has

moved in interstate commerce).

(9) All assets, foreign or domestic—

(i) of any individual, entity, or organization engaged in planning or
perpetrating any act of domestic or international terrorism (as defined in section 2331)
against the United States, citizens or residents of the United States, or their property,
and all assets, foreign or domestic, affording any person a source of influence over any
such entity or organization;

(ii) acquired or maintained by any person with the intent and for the
purpose of supporting, planning, conducting, or concealing an act of domestic or
international terrorism (as defined in section 2331) against the United States, citizens or

residents of the United States, or their property; or
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(iii) derived from, involved in, or used or intended to be used to commit
any act of domestic or international terrorism (as defined in section 2331) against the
United States, citizens or residents of the United States, or their property.

(h) Any property, real or personal, involved in a violation or attempted
violation, or which constitutes or is derived from proceeds traceable to a violation, of
section 2339C of this title.

" the Federal Crime and Criminal Procedure Section 981 (b) (h)
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“In addition to the venue provided for in section 1395 of title 28 or any other
provision of law, in the case of property of a defendant charged with a violation that is
the basis for forfeiture of the property under this section, a proceeding for forfeiture
under this section may be brought in the judicial district in which the defendant owning
such property is found or in the judicial district in which the criminal prosecution is
brought.”

Ythe Federal Crime and Criminal Procedure Section 983 (c) (3)

In a suit or action brought under any civil forfeiture statute for the civil
forfeiture of any property— ..

(3) if the Government's theory of forfeiture is that the property was used to
commit or facilitate the commission of a criminal offense, or was involved in the
commission of a criminal offense, the Government shall establish that there was a
substantial connection between the property and the offense.

"“the Federal Crime and Criminal Procedure Section 983 (c) (1)
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In a suit or action brought under any civil forfeiture statute for the civil
forfeiture of any property—

(1) the burden of proof is on the Government to establish, by a
preponderance of the evidence, that the property is subject to forfeiture:...

“the Federal Crime and Criminal Procedure Section 981 (b) (2) (b)

(b) there is probable cause to believe that the property is subject to forfeiture
and—

(i) the seizure is made pursuant to a lawful arrest or search; or

(i} another exception to the Fourth Amendment warrant requirement

would apply; or...
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14 . . L, N . .
James R. Richards, Transnational Criminal Organization, Cybercrime. and

Money Laundering (Boca Raton, Fla.: CRC Press, 1999), pp. 196-197.
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"the Federal Crime and Criminal Procedure Section 982 (a)

(1) The court, in imposing sentence on a person convicted of an offense in
violation of section 1956, 1957, or 1960 of this title, shall order that the person forfeit to
the United States any property, real or personal, involved in such offense, or any
property traceable to such property. |

(2) The court, in imposing sentence on a person convicted of a violation of, or
a conspiracy to violate—

(a) section 215, 656, 657, 1005, 1006, 1007, 1014, 1341, 1343, or 1344
of this title, affecting a financial institution, or

(b) section 471, 472, 473, 474, 476, 477, 478, 479, 480, 481, 485, 486,
487, 488, 501, 502, 510, 542, 545, 842, 844, 1028, 1029, or 1030 of this title,
shall order that the person forfeit to the United States any property constituting, or
derived from, proceeds the person obtained directly or indirectly, as the result of such

violation.

(3) The court, in imposing a sentence on a person convicted of an offense

under—

(a) section 666 (a)(1) (relating to Federal program fraud);

(b) section 1001 (relating to fraud and false statements):

(c) section 1031 (relating to major fraud against the United States);

(d) section 1032 (relating to concealment of assets from conservator,
receiver, or liquidating agent of insured financial institution);

(e) section 1341 (relating to mail fraud); or

(f) section 1343 (relating to wire fraud),...
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18Kelly McClure, "Federal civil forfeiture of asset: How it works and why it

must," University of Bridgeport Law Review Association (1991):438.
®Proceeds of Crime Act 1 987 Section 19 (1) “Where
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(a) the DPP applies to a court for an order under this section against property
in respect of a person’s conviction of an offence;..”

# Proceeds of Crime Act 1987 Section 4 (1)

“tainted property”, in relation to an offence, means

(a) property used in, or in connection with, the commission of the offence; or

(b) proceeds of the offence.

®'Proceeds of Crime. Act 2002 Section 17 (1) “When a restraining order rﬁust

be made

(1) A court with “proceeds jurisdiction must order that:

(a) property must not be disposed of or otherwise dealt with by any

person; or
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(b) property must not be disposed of or otherwise dealt with by any

person except in the manner and circumstances specified in the order;
if:

(c) the "DPP applies for the order: and

(d) a person has been convicted of, or has been charged with, an
“indictable offence, or it is proposed that he or she be charged with an indictable
offence; and

(e) any affidavit reqUirements in subsection (3) for the application have
been met; and

(f) (unless there are no such requirements) the court is satisfied that the
*authorised officer who made the affidavit holds the suspicion or suspicions stated in the
affidavit on reasonable grounds.

22Proceeds of Crime Act 2002 Section 17 (2) “The order must specify, as

property that must not be disposed of or otherwise dealt with, the property specified in
the application for the order, to the extent that the court is satisfied that there are
reasonable grounds to suspect that that property is any one or more of the following:

(a) all or specified property of the *suspect;

(aa) all or specified *bankruptcy property of the suspect;

(b) all property of the suspect other than specified property;

(ba) all bankruptcy property of the suspect other than specified
bankruptcy property;

(c) specified property of another person (whether or not that other
person’s identity is known) that is subject to the *effective control of the suspect;

(d) specified property of another person (whether or not that other

person’s identity is known) that is *proceeds of the offence or an “instrument of the

offence.”
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23Proceeds of Crime Act 2002 Section 48

(1) A court with *proceeds jurisdiction must make an order that property
specified in the order is forfeited to the Commonwealth if:

(a) the "DPP applies for the order: and

{b) a person has been convicted of one or more “indictable offences;

and
(c) the court is satisfied that the property to be specified in the order is
“proceeds of one or more of the offences.

(2) A court with *proceeds jurisdiction may make an order that property

specified in the order is forfeited to the Commonwealth if:
(a) the "DPP applies for the order: and

(b) a person has been convicted of one or more “indictable offences;

and
(c) subsection (1) does not apply; and
(d) the court is satisfied that the property to be specified in the order is

*,
an instrument of one or more of the offences.
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*Penal Code Chapter 3 - punishments Section 53. “The punishments to which
offenders are liable under the provisions of this Code, are —

(a) death;

(b) imprisonment;

(c) forfeiture of property;

(d) fine;

(e) caning.”

*Criminal Procedure Code Chapter 38 - disposal of property Section 386

(2) The power conferred upon the court by this section includes power to
make an order for the forfeiture or confiscation or for the destruction or for the delivery to
any person of any property regarding which any offence is or was alleged to have been
committed or which appears to have been used for the commission of any offence ...

**CDTOSC - Part 1 Section 2 ~ interpretation

"serious offence” means —

(a) any of the offences specified in the Second Schedule;

(b) conspiracy to commit any of those offences;
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(c) inciting others to commit any of those offences:

(d) attempting to commit any of those offences; or

(e) aiding, abetting, counseliing or procuring the commission of any of those
offences;

?’CDTOSC - Part 1 Sectioh 2 — interpretation

"property" means money and all other property, movable or immovable,
including things in action and other intangible or incorporeal property;

*CDTOSC - Part 2 -

Section 4 (1) Subject to section 27, where a defendant is convicted of one or
more drug trafficking offences, the court shall, on the application of the Public
Prosecutor, make a confiscation order against the defendant in respect of benefits
derived by him from drug trafficking if the court is satisfied that such benefits have been
so derived.

Section 5 (1) Subject to section 27, where a defendant is convicted of one or
more serious offences, the court shall, on the application of the Public Prosecutor, make
a confiscation order against the defendant in respect of benefits derived by him from
ccriminal conduct if the court is satisfied that such benefits have been so derived.

* CDTOSC - Part 2 -

Section 4 (4) Subject to section 28, for the purposes of this Act, a person who
holds or has at any time ..., shall, until the contrary is proved, be presumed to have

derived benefits from drug trafficking
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Section 5 (6) Without prejudice to section 28, for the purposes of this Act, a
person who halds or has at any time ..., shall, until the contrary is proved, be presumed
to have derived benefits from criminal conduct.

*CDTOSC - Part 3 - Enforcement, etc., of Confiscation order

Section 16 (1) The High Court may make a restraint order to prohibit any
person from dealing with any realisable property, subject to such conditions and
exceptions as may be specified in the order

*'CDTOSC - Part 3 - Enforcement, etc., of Confiscation order

Section 28 (1) Proceedings under this Act shall be instituted or continued
against the personal representatives of a deceased defendant or, if there are no
personal representatives, such beneficiary or beneficiaries of the estate of the deceased
defendant as may be specified by the court upon the application of the Public
Prosecutor.

32CDTOSC - Part 3 - Enforcement, etc., of Confiscation order
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Section 28(4) For the purposes of Part I, the following provisions shall apply
in determining whether a deceased defendant had derived benefits from drug trafficking
or in determining those benefits or the value of those benefits:

(a) a deceased defendant shall, until the contrary is proved, be presumed to
have derived benefits from drug trafficking if he had... since the beginning of the period
of 6 years ending at the date of his death, held any property or interest therein
disproportionate to his known sources of income, the holding of which cannot be
explained to the satisfaction of the court;

(b) the benefits derived by a deceased defendant from drug trafficking shall
be any property or interest therein held by him during the period mentioned in
paragraph (a), being property or interest therein disproportionate to his known sources
of income, and the holding of which cannot be explained to the satisfaction of the court;
and

(c) the value of the benefits derived by a deceased defendant from drug
trafficking shall be the aggregate of the values of those properties and interests therein
less the value of any such benefits that are shown to have been taken into account by
any court in determining the amount to be recovered under any confiscation order
previously made against the deceased defendant....
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