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ABSTRACT

The Constitutional Court is a judicial body first established by the Constitution of
the Kingdom of Thailand B.E. 2540 (1997). It was entrusted with the functions of protecting
the legal supremacy of the Constitution as well as the rights and liberties of the people
under the notion of constitutional democracy or constitutionalism. In order to achieve such
results, the Constitution provided for the recognition of rulings of the Constitutional Court in
section 27 and section 268, wherein it was provided that a ruling of the Constitutional Court
is final and binding on the Parliament, Council of Ministers, Court and other State organs.

The purpose of this thesis is to study the general fundamental concepts relating
to the general effect of a court judgment and legal principles on the effect of a rulings of the
Thai and other‘ countries’ constitutional courts, which aiso extends to problems on the
enforcement of Constitutional Court rulings and other studies on the Constitution of the
Kingdom of Thailand B.E. 2540 (1997) and Rules of the Constitutional Court on
Constitutional Court Procedures B.E. 2546 (2003) insofar as they are related to rulings and
effects of Constitutional Court rulings. These studies have revealed the following problems
on the effect of a Constitutional Court ruling:

1.Problems on the binding effect of a Constitutional Court ruling involve questions
on its scope, persons bound by the ruling, the starting and ending dates of the binding
effect and the duration of the binding effect. These problems are especially relevant to
rulings on unconstitutional provisions of laws and problems on the determination of time of
prohibition from holding political positions in the case where the Constitutional Court rules
that a political position holder intentionally failed to submit an account of assets and
liabilities.

2.Problems on non-compliance with a Constitutional Court ruling arises in the

case where a person does not respect or comply with a Constitutional Court ruling. There
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are guestions on the consequences of such disrespect or non-compliance, and the
liabilities of persons or state agencies bound by the Constitutional Court ruling.

3.Problems on the enforcement of a Constitutional Court ruling relates to
guestions on when a Constitutional Court ruling should be enforced, who should be subject
to enforcement, which agencies should be empowered to carry out the enforcement of
rulings and what are the procedures or measures of enforcement.

The aforementioned problems are caused by ambiguities in the provisions of the
Constitution and the absence of specific provisions of laws which provide details on the
effect of Constitutional Court rulings. Thus, in order to resolve such problems and achieve
the original intents in establishing the Constitutional Court, the author has made proposals
both in terms of form and substance. In terms of form, it has been proposed that the effect
of a Constitutional Court ruling should be clearly provided either in the Constitution or in
legislation. Such provisions may be divided into a separate and may be further divided into
general effects and specific effects for certain types of Constitutional Court rulings. If
provided in legislation, such legislation should take the form of an organic law. In terms of
substance, provisions which recognize the effect of a Constitutional Court should apply
rules that are existent in foreign legal systems as a guide to enacting on the effect of the
Thai Constitutional Court ruling. Due consideration should be given to the appropriate type
of ruling and the characteristics of the Thai constitutional case. Where it is not possible to
adopt a rule under foreign law, it may be necessary to devise new rules.

1.The binding effect of a Constitutional Court ruling should be recognized as an
essential factor as in the cases of French, German and Austrian laws. Rulings on
constitutional scrutiny should have the same legal effect as under German laws. Also, the
Constitutional Court should be empowered to review a pridr ruling on the constitutionality of
a law. As for the commencement of enforcement effect of a Constitutional Court ruling
which held a provision of law to be contrary to or inconsistent with the Constitution, in

criminal cases, the effect of the Constitutional Court ruling should also extend to cases
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where there have been final judgments. Thus, a Constitutional Court ruling which holds a
provision of law as inconsistent or contrary to the Constitution shodld be a cause for retrying
a criminal case under section 5 of the Criminal Case Retrial Act B.E. 2526 (1983). Where
such principles have not yet been provided, the principle of “laws annulling penalties” or the
principle of “no crime and punishment without law" under section 2 of the Penal Code
should apply mutatis mutandis. As for final judgments in other cases, the Constitutional
Court should be empowered to determine the effective date of a ruling in the ruling itself
along the lines of the principles of ruling effective date under Australian law or the effective
date of an Administrative Court judgment under the Act on Establishment of Administrative
Courts and Administrative Court Procedures B.E. 2542 (1999). In relation to the duration of
prohibition from holding political positions, the effective date should commence as from the
date of ruIing‘ which held that the holder of political position intentionally withheld
submission of account of assets and liabilities so as to impose the 5-year prohibition penalty
in accordance with the spirits of the Constitution, with prohibitions in all cases having an
equal duration of 5 years.

2.Legal consequences should be provided for non-compliance with a
Constitutional Court ruling, i.e. non-compliance should be treated as an act contrary to or
inconsistent with the Constitution as in the approach of the German Constitutional Court. In
addition, liabilities should be provided for persons or agencies who fail to comply with
rulings of the Constitutional Court according to the status of such person or agency bound
by the Constitutional Court ruling.

3.Rules on enforcement of a Constitutional Court ruling should be provided in the
Constitution or laws on Constitutional Court procedures. There are two approaches which
may be adopted. Under the first approach, the Constitutional Court should be empowered
to determine in each ruling as to which agency should be responsible for enforcing the
ruling of the Constitutional Court. In certain cases, the Constitutional Court should also be
empowered to prescribe procedures or measures for enforcement of the ruling in order to
enable the responsible agency to carry out the enforcement as prescribed by the
Constitutional Court. Under the second approach, the president should have the authority to
enforce a ruling of the Constitutional Court.This may be implemented by the Constitutional
Court sending a request to the president to carry out enforcement in accordance with the
ruling, and the president would thereafter exercise his/her powers in ordering various
agencies to act in accordance with the ruling. This latter model is the approach adopted in

the enforcement of Constitutional Court rulings under Austrian laws.





