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Abstract

It is important which property will to be specific things in sale contracts,
especially in aspect transferring ownership, passing risk and impossibility of
performance as provided in Section 195 paragraph 2 of the civil and commercial code.
However, this method of law assigns debtor to determine the thing. In the actually, the
determining of properties can be an agreement of parties, creditor or third party who is
representative from each party or from both parties which is freedom of contract
principle. These would have problems because of no prdvision imposed the person
who determines. The thing will not be species things and no uncertain method
proceeding so that we wouldn't know that which state when thing will be specific.
Therefore, | purpose to add provision in this section. Moreover, enacting law only in
determining method may be understanded that only debtor can determine the thing, if
parties hasn’t any intension between them. In fact, on the cohtrary, the determining must
consider with ordinary usage in business as provided in Section 368 of the civil and
commercial code or common real intention from express legal act. This principle should
use all of the case unless the parties decide the determiner. | purpose to add law for
more clarity. As follow.

“Section 195/1 Unless otherwise expressly stated in the agreement, the person
who determines to be specific thing depend on the ordinary usage and the juristic act.”

| would be separate the determining things which is common agreement by
creditor, debtor or third person form old section 195. Additional, | would be eliminate
section 185 Paragraph 2 for displacing in a new section because the first paragraph in
this section state about delivery method that which kinds should to deliver. This new

section only states about to be specific thing.
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In case of determining by common agreement, thing will be specific when
mutually determine. As follow.

“Section 195/2 paragraph 1 In case of parties having common agreement to
determine thing for delivery. The thing has become specific at that time. *

And in the determining by debtor, it would be enacted in section 195 Paragraph
2 as follow.

“If the debtor has done everything required on his part for the delivery of such a
thing or if the debtor determine thing by the consent of creditor for delivery, The property
has become subject of obligations at that time.*

There are two methods of determining which depend upon agreement of parties.
If parties can not come to agreement, ordinary usage will be used in consideration. In
other words, any things which ordinary usage has to consentience of acceptance before
taking over because the thing can easy to see the defect or thing is complicated. Debtor
would determine the deliver thing by consent of the creditor which is the consent after
determining a thing by face to face, phone or mail. The thing will be species thing where
debtor hasn't done everything required or where the debtor has done everything
required on his part for the delivery of such a thing to creditor by consent of the creditor.
Then, thing will be specific at that time. But thing ,normally, needn’t to inspect because it
seldom to see thé defect. Debtor must have done everything by numbering, counting,
weighing, measuring or selecting, or identifying. However, the construction of this
provision may not cover all the case, as stated above, in the future. Therefore | purpose
to revise(amend) from section 195 paragraph 2 to section 195/2 paragraph 2 for clarity.

“section 195/2 paragraph 2 In case of debtor having right to determine thing,
when debtor determines by the consent of creditor, the thing has become subject of
obligations since debtor has done everything required on his pért for the delivery of
such a thing"

And in case of creditor having right to determine provide that procedure that
only determining and declaring(express) the intention to debtor. The thing will be
specific. But in case of third party has right to determine provide that depended upon
method which the intention of each party. The determining of third party is effective

when declare and inform to debtor. Then, thing will be specific. Unless if third party
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determining for himself, third party needn't to inform creditor. Thing will be specific just
only declare(express) to creditor.

“Section 195/2 Paragraph 3 In case of both creditor and third party having right
to determine thing, when they determine thing and express to debtor or third party who
is representative of the parties determine thing and express to debtor who then express
to creditor. The thing has become specific unless in case of section 374."

Additional, | purpose to revise(amend) in section 370 sub section 2 which deal
with specific for the perfection of application. As this

“To a non — specific thing the provision of the foregoing paragraph apply form
the time when the thing has become specific in accordance with the provision of section

195/2"





