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Abstract

An employment contract is one of reciprocal contract which create a juristic
relationship between an employer and an employee. Both parties have rights and
obligations to each other. The employer has the right to receive employment services
from the employee and is obligated to pay wages in return of such service to the
employee. The employee has the right to receive wages as compensation to his/her
service and is obligated to render the service as assigned by the employer.

As the employment contract is a reciprocal contract, the employee shall receive
wages only when he/she performs the service to the employer. Performing of service
includes the case that the employee has come to work but the employer has not given
any assignment to the employee. Therefore, if the employee does not perform the work
for the employer, the employee shall not be entitled to receive any wages or
remuneration from the employer unless the law, employment contract, work rule or
agreement on term of employment specifies that the employee shall receive wages or
any monetary payment from the employer when he/she does not perform the work. In
this thesis, the author focuses on the case that the employee does not perform the work
due to temporary closing down of business.

There are various causes of temporary closing down of business: it may be a
case at the employer’s fault or it may be a case with no fault of the employer. Examples
of the case at the fault of the employer are the employer did not well operate his/her
business until he/she made loss on operation: or he/she did not take care of the
machinery and equipment used for operation and such machinery and equipment were
broken or damaged, thereafter the official ordered closing such business on temporary
basis as he/she did not comply with the law: or the case that the closing down of
business was not made in consistent with the labor relation law. Examples of the case
at no fault of the employer are it was because of employee’s fault, force majeure event
or labor strike or dispute lawfully made under the labor relation law which affects the
employee’s right to receive money during the temporary closing of business. Also, there

are cases that make the employer to make full payment or not to pay any amount or to
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be obligated to pay not less than fifty percent of wages during temporary closing of
business.

In the past when the employee was ready to work, but the employer had no work
for him/her, the Supreme Court decided that the employer was obligated to pay full
amount of wages to the employee regardless whether the temporary closing of business
was at the employer’s fault or not, such the factory was flooded or fired which might be
unfair to the employer, although, the temporary closing of business was not the fault of
the employer. However, when the Labor Protection Act B.E. 2541 became effective,
there is a provision specifies the obligation of the employer on payment to the employee
that is Section 75 which specifies that “Where it is necessary for an employer to
temporarily suspend business, partly or wholly, for whatever cause other than force
majeure, the employer shall pay money to the employees of not less than fifty percent of
the wages on a working day received by each employee before suspension of business
for each day throughout the period during which the émp!oyer does not require the
employees to work. The employer shall inform the employees and a labor inspector in
advance before the commencing date of the suspension of business.” Although, there
is provision of the law specifying the employer's obligation to pay money to the
employee, there are certain weaknesses that the employer with bad faith uses as a
loophole to take advantage on the employee. For example, the employer will not define
and state the scope of his/her necessity to close the business temporarily, the cause of
temporary closing of business is not clear, the period of closing is not definitely stated,
the employer does not set the period for advance notice given to the employee and the
labor inspector before the commencing date of temporary closing of business.

In this thesis, the author has studied on details of the provision of the law which
can be applied to this issue and to the employer's obligation on wages payment during
the temporary closing of business at the most appropriateness with the cause of the
closing of business. This includes the proposed amendment of the provision of the law
that will help resolving problems in the future. As the present law cannot be interpreted

for enforcement in case of a problem has arisen therefrom. The sources used in this
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study are from both Thai and English text documents that are statutes of law, legal text
books, the Supreme Court's judgments, other relevant documents as guideline for
solving problems correctly and properly. |

From the study, it was found that there are two possibilities for solving problems,
i, e. interpretation and enforcement of the present law and amendment of the statute of
the law which can help solving problems in the future.

First possibility: That is interpretation and enforcement of the present law. The
present laws which can apply to the obligation of making payment during temporary
closing of business are: the provisions in the Civil and Commercial Code and the Labor
Protection Act B. E. 2541. The cause of temporary closing of business is taken into
consideration. If the closing of business is due to the employer's fault, other than those
stated in Section 105 of the Labor Protection Act B.E. 2541 which specifies offense and
duty of the employer to pay money to the employee equals to wages paid for such
working day, and in other cases which are deemed as the fault of the employer, the
general provision of the law if obligation becomes impossible of performance by a
cause attributable to the creditor should apply under Section 372 paragraph two of the
Civil and Commercial Code that is if the employee cannot perform the work as the
employer closes the business temporarily due to his/her own fault, the employer should
be obligated to pay wages in full. For the part which is not due to the fault of the
employer such as it is because the employee is fault, Sections 575 and 369 of the Civil
and Commercial Code should apply. The employee should not receive wages as
he/she does not perform the work. In addition, there is no provision prescribing that the
employee should receive wages in such case. In case of force majeure, or there is a
work strike which is lawful under the labor relation law, Section 372 paragraph one of the
Civil and Commercial Code should apply because the reason why the employee does
not perform the work is not because it is a fault of the employer or the employee.
Therefore, the employee should not be entitled to receive wages. However, the
interpretation and enforcement of Section 75 of the Labor Protection Act B.E. 2541

should be made under the principle of good faith act that is there should be a case of
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real necessity and it should be the case at no fault of the employer because the intention
of this provision is to protect both employer and employee. Also, the duration of such
closing must be continuous but not too long, and reasonable advance notice must be
given to employees and labour inspector for their self preparation.

Second possibility: That is amendment of Section 75 of the Labor Protection Act
B.E. 2541. This provision should be more specific such as the suspension of business
must be made with good faith. The cause of suspension must not be due to the fault of
the employer, including a case of force majeure. The duration of suspension must be
definite and the advance notice must be given not less than seven days in case there
are 10 employees or more. And the employee should gain the right to terminate the
employment contract with the employer with allowance equals severance pay, if the
employer closes the business for more than 180 days. The employer should gain the
right to reduce the amount of money to pay to the employees from profit that employees
receive during the suspension. Moreover, this provision in Section 75 should not apply
to the business suspended due to the fault of the employer, the fault of the employee,
the suspension made for the benefit of the employer, work strike under the labor relation

law because the duties to make payment are different.





