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Abstract

The enforcement of substantive law in civil cases is a vital role of the court
according to a maxim, da mihi factum , dabo tibi jus. Nevertheless, parties play an
important role in selecting which substantive laws to enforce as well, for instance scope
of the object of a case is set by parties to limit the power of the court in selecting any
applying law.

This thesis aims to particularly study the scope of selecting or determining the
substantive law to enforce with the case only. The thesis does not study in respect of
construction of statutes that the author researched as following.

Two significant factors in selecting or determining the substantive law which
will be enforced are judicial notice that which laws will be instantly enforced when the
court notices law itself or which laws that the parties have to prove prior enforcing that
law with the case by the court.

According to the research, the author found that the court will only notice the
existence of its internal laws. It, however, does not mean that the court can notice all
internal laws itself. For example, Thai courts will notice ftself, especially, dominant
legislation only such as constitution, act, royal ordinance and code etc. Nonetheless,
there is a conflict among judgments of the Supreme Court that whether the court will
notice proclamation, subordinate legislation, itself or not. The author deems that the

subordinate legislation is also law as the dominant legislation is. Therefore, it shall be
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responsible for the court to notice itself and enforce the subordinate legislation
instantaneously. However, due to there are a lot of subordinate legislations, parties
ought to mention in pleading, but they do not need to prove because the court is
responsible to find out meaning within the provisions itself to be applied in cases.
Consequently, the author presents a view that the court shall adjust the use of judicial
notice regarding the subordinate legislation as stated above.

In case of enforcement of foreign substantive law, every countries have
unanimously agreed that it is not the judicial notice, but some countries, however, have
opened a path for the court to apply judicial discretion to research the foreign
substantive law itself. There is no provision regarding enforcement of foreign legislation
in the Civil Procedure Code of Thailand, but Article 8 of the Conflict of Laws Act
B.E.2481 states that parties who need to use the foreign legislation have to prove that
legislation. This shows that Thai court is not required to notice and research the foreign
legislation itself. Hence, the author deems that the Civil Procedure Code should be
reformed by adding a path for the court to apply the judicial discretion in researching
the foreign legislation itself in case of the absence of the parties’ adducing, but initially
bringing the foreign legislation by the parties is still used in accordance with principle of
party disposition.

In principle, the court has an autonomous power to select the applicable law
that will be enforced regardless of whether the parties mention or select that faw.

Nevertheless, court must enforce law in accordance with the fact in each case and not
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change the object of the case because the detail will alter various between Civil law and
Common law countries. Furthermore, according to the research, the author found that
The third sub-article of Article 12 of the French Civil Procedure Code provides that “the
judge may not change the denomination or legal ground where the parties, pursuant to
an express agreement and in the exercise of such rights that they may freely alienate,
have bound him by legal definitions and legal arguments to which they intend to restrict
the debate”. The author deems that it will abundantly benefit the court if the parties can
determine the applicable law. The first benefit is speedy proceedings of the court and
limited role of the court in which it will recognize the principle of party disposition.
The Second benefit is that due to rights and liabilities in each law are different, if the
court confers the parties an opportunity to select the applicable law, this will reach the
purpose of the parties, namely, settlement of the dispute by the court. The author, thus,
presents the view that the Civil Procedure Code of Thailand shall be added a provision
by which the court must decide the case with the selected law in pursuant to a mutual
agreement of the parties.

In addition, according to the research, the author found that the court in
England, Common law country, formerly recognized the doctrine of equity in try the case
to fill in a loophole of the Common Law, which cannot cure the injury of the parties. The
French Civil Procedure Code, moreover, has recognized the mutual agreement of the
parties to confer the court a power that the court can decide the case as an amiable

compositeur regardless of the provision. This concept is not recognized in Thai
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legislation. This leads the author to a view that the Civil Procedure Code of Thailand
shall be amended a new provision in which the parties can expressly agree to confer the
court a power to‘ decide a case in accordance with the justice. This will rise an
opportunity of the court to apply the justice in deciding the case authenticated by the
law that will be beneficial to the parties. Regularly, the court will merely apply the law to
decide the case, but if the legislation, however, does not facilitate the justice to the
parties truly, the court will then has a power to apply the justice to decide the case.
Consequently, it will benefit the parties regarding the judicial proceedings in

the civil cases if those suggestions of the author are applied properly.



