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Abstract

Guaranty is a contract in which a third party binding himself to a creditor to
perform obligations if a debtor fails to do so. Now, we find that guaranty often drafted in
standard form contract, called Adhesion Contract, with terms often specified to cut or
limit the guarantor’ s rights according to law. Moreover, clauses waiving the rights of
guarantor in raising all defenses available to him against a creditor are always included
in advance. When a debtor is put in default, a guarantor must perform debtor’s obligations
as if himself was a principle debtor and binds himself to a creditor continuously thereby
until principle obligation is extinguished. In situation said above, it is quite unfair to a
guarantor, especially a guarantor who undertakes the burden without being paid or non-
commercial purpose guaranty.

To protect the guarantor’s rights, and make a guarantor realize his own rights

and duties, the researcher has some suggestions as shown below.

A. The contract of guaranty.

From comparative studies, this research found that statutory provisions in
Thai Law are not good enough to protect the guarantor’ s rights, comparing with other
countries’ legislations. The researcher then propose some amendments to Thai Civil and
Commercial Code as follows,

1. Stipulating that a guarantor must be a person who has the ability to
perform obligations.

2. Stipulating the extent of guarantor's liability; such as the obligation of a
guarantor will not be increased by any legal tfansactions entered into by a principle
debtor after the assumption of the guaranty.

3. Stipulating that guaranty given by a married person requires, for its validity,
the written consent of the spouse given in each individual case in advance or at

the same time.
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4. Stipulating that the amount of guaranty is automatically reduced “by law”
in some cases.

9. Adding the guarantor's rights; such as the right to raise all defenses
available to a debtor against a creditor, although the debtor has waived it.

6. Amending the causes for terminating a guaranty.

7. Adding some duties of a creditor.

8. Stipulating the application and interpretation framework for judges in
considering cases on contract of guaranty : by considering to the whole behavior and
the honesty of parties, bargaining power, education, experience, usage between parties,
the other choice, the whole benefit of the parties, custom, the time and place of contract

and performance thereof, balancing of interest between parties.

B. The contract of guaranty, which has the cut or limit guarantor’ s rights terms.

The researcher also has suggestion to amend the Consumer Protection Act.
The suggestion is to apply “the consumer protection measure in contract” to the
guaranty which assumes obligations of debtor who is a consumer according to the

definition of the Consumer Protection Act.



