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ABSTRACT

A principle of proceedings with the presence of a defendant is a principle
which is considered by Accusatorial System. The said system has changed the status of
the accused from being an object of the case to a subject in order that the accused
shall have a rights to fully defend the case and to justify a charge. In addition, the
principle of the proceedings with the presence of the defendant aims to consider the
case for both parties fairly. As a result, considerations and sentence of a court shall be
impartial.

The principle of the proceedings with the presence of the defendant is a
principle generally accepted in international society. The Declaration of Human Rights of
1948, International Covenant on Civil and Political Rights of 1966, and European
Convention for the Protection of Human Rights and Fundamental Freedoms of 1950
have accepted the abovementioned principle. Moreover, the laws in several countries,
e.g. England, United States, France, Germany, and Thailand, have also accepted the
principle of the proceedings with the presence of the defendant.

Although the law has stipulated that the proceedings in the criminal case
shall be taken in the presence of the defendant, the law has stipulated such
proceedings with exception in order in some cases, the consideration with the absence
of the defendant or without the defendant during the case proceedings can be
conducted. However, the said exception shall be clearly prescribed by the law because
it may affect the rights of the defendant to which is entitled. In this regard, the
proceeding in the absence of the defendant means the proceeding without the
defendant participating in the proceedings of a court. The said principle is developed
from the criminal proceedings of Inquisitorial System because, in some cases, an
injured person.and a defendant may not have the rights to confront to each other.

The proceeding with the absence of the defendant that is an exception in

the law of each country shall determine the conditions differently.
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This depends on the government policy on protection of the defendant's freedom and
punishment of the defendant for public benefit. The view of criminology doubted on how
the proportion can be associated without affecting the rights of the defendant or least
affecting the rights to defend in the case.

In Thai law, the exception is stipulated in order the court can consider with
the absence of the defendant. The purpose of the mentioned exception is for
convenience and speed in proceedings as well as for filling the space of law which may
occur from the action of the defendant or any unexpected event in order to continue the
proceedings.

In addition, in Thai law, there is a case that thé defendant is entitled to
choose not participating in the proceedings. The court is requested to consider whether
the mentioned case should be tried in the absence of the defendant or not. The court
should weigh based on the fundament of the rights protection of person of interest in the
case which is the rights of the plaintiff or injured person, the rights of the defendant, and
the rights of the public. If the court considers that the proceedings with the absence of
the defendant shall be more beneficial or slightly affect the rights of the relevant
persons, the court enables to allow for the proceedings with the absence of the
defendant.

After the court allows for the proceeding with the absence of the defendant,
the consequence is how much the fact and evidence which takes the evidence during
the absence of the defendant are admitted. The law is stipulated for several cases which
are unable to admit the said evidence which is a trouble for the defendant who shall lose
the rights to defend in the case, or, able to admit for punishment of the defendant, or,
able to admit the evidence as other supplementary evidence, as the case may be.
However, the proceedings shall be conducted with impartiality and fairess to both

parties.





