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Abstract

Until now, the real estate business has faced many problems pertaining to the
fact that the séller has not delivered or transfer the ownership of the condominium to the
buyer or that the seller has already delivered the condominium to the buyer, but with
defects. Those problems partly occurred due to the process of entering the contract.
That is to say, only the seller, himself, designs and specifies all the details in the contract
as he/she has more bargaining power. As a result, the government comes to play some
part in solving the problems. The Board on Contract, empowered by the Consumer
Protection Act 1997 has issued the Declaration to Consider Condominium Sale Business
to Be a Contract-Controlled Business B.E.2543 to regulate the conclusion of the contract

for the sale of condominium.

However, the Declaration still has some defectives, which may result in two
natures of problems, namely the problem about the enforcement of the standard

contract according to the Declaration and other related problems.

The problem about the enforcement of the standard contract according to the

Declaration can be divided into two problems as follows:
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1. The contract in which the seller shall deliver the property to the buyer
will depend on the consideration and discretion of the seller whether it complies with the
Decilaration or not. In case of the non-use or incorrect use of mandatory terms according
the Declaration, Séction 35 tertio of the Consumer Protection Act B.E.2522 states that
the contract in question shall be deemed to have included the terms or conditions
required by the Declaration. However, the buyer might not realize or be informed of that
provision, which can cause some damage resulted from the incorrect use of mandatory
terms. In order to solve this problem, it is proposed to enact the provision so as to
empower the Board on Contract to have authority in considering and approving the
contract form before the seller will use it, designating the seller to have a duty to submit
the drafted contract to the Board on Contract and imposing a fine on those who violate

the law.

2. The seller normally splits the transaction into two contracts: one is
agreement to purchase and sale and another is construction contract. The very act can
bring about disadvantages to the buyer, especially the problem regarding the protection
of law; for example, the defects of the property. If the transaction is divided into two
contracts, the construction contract will be under the provision of the hire of work
contract. Therefore, the duration of the legal protection pertaining to the building's
defects will last less than that of the sale contract. Hence, it is recommended to enact
the provision stating that all the details in the construction of condominium contract shall

comply with the adhesion contract or the standard contract for the sale of condominium.

Besides the problem regarding the enforcement of the contract, it can be
summarized from the study that in detail, the Declaration has several weak points as

follows:
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1. The adhesion contract for the sale of condominium has a defect
warranty for a period of no-less-than five years in case of the main structure and two
years in case of the component part. This limited liability of the seller for the building's
defects may restrict the right that the buyer should have as he/she will have limited
period of legal protection in case of defects, which is not suitable for the nature of
condominium and condominium units. Considering the Unfair. Contract Terms Act B.E.
2540, it can be seen that the contract terms that limit any party's liability shall be
deemed as void. Therefore, it is proposed to use Section 474 of Civil and Commercial
Code to be a criterion for consideration, which means the buyer can sue the seller for

damages withi‘n one year after the discovery of the defect.

2. The standard contract for the sale of condominium states that the
seller shall specify the total area sold but does not state which option the buyer will have
if the total area has been delivered more or less than the buyer can accept it. Also, the
question about the increasing or decreasing of total area sold according to the Civil and
Commercial Code, Section 466 is not deemed to be the law relating to public order or
good morals. Consequently, the seller practically states in the sale contract that the
buyer shall accept the delivery of the condominium unit regardless of the increasing or
decreasing or the total area sold. This condition, in fact, differs from the provision of law.
It is, thus, proposed to apply the principle of Section 466 of the Civil and Commercial
Code to the standard contract, making the seller unable to use the term differing from

the standard contract.

3. The standard contract provides that items and size of all the
common elements and facilities must be clearly specified but does not provide when the
seller has to complete its construction. Additionally, the seller often does not follow
hisfher advertisement of common elements and .facilities, claiming that the
advertisement is not regarded as a part of the sale contract. It is, therefore,

recommended that the standard contract should prescribe when the construction will be
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completed and should state that the seller shall provide common elements and other
facilities, which is the seller's obligation stated in whichever form or type of the

advertisement.

4. The standard contract prescribes that if the seller cannot continue
to operate the condominium project due to force majeure, the seller shall refund all the
money paid to him/her including interest to the buyer. However, if the seller has used
some money, it can be specified as a term in the sale contract that the seller can deduct
that amount of money from the interest to be returned when the seller fails to perform
his/her obligation. It is suggested this term be cut out as the seller's right to deduct such

amount of money is not given in favour of the buyer.

5. Although termination of the contract is not the best way for both
parties, the termination of the contract, sometimes, becomes the necessary resolution
for the parties who cannot enforce any other legal performances. In details, the standard
contract specifies the only reason for the termination of the sale contract, namely in the
case when the seller cannot complete the condominium project within the period of time
fixed by the contract. Therefore, it is proposed to add more specific reasons for the
termination of the contract into the adhesion contract, especially several significant
reasons. The condominium unit has too many defects to repair or the condominium is in
eviction, in other words, in any disturbance caused to the peaceful possession of the
buyer by any person having over the property sold, which the buyer shall inform the
seller of the fixed period of time for the performance tendered to him/her before the

seller will exercise his/her right to terminate the contract.

The study shows that the standard form of the contract for the sale of
condominium units in England clearly specifies the period of time for each process of
entering into the sale contract. Also, it is stated to be the seller’s obligation to inform the
buyer of every process. As for the contract for the sale of condominium in the United
States of America, it prescribes that the seller shall have the contract of insurance done
and shall install the fire extinguisher in the condominium. Also, the colour painted on the
condominium must be safe for inhabitants. It is, therefore, suggested the afore-
mentioned standard contract used in foreign countries be applied to the standard

contract for the sale of condominium used in Thailand.





