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Abstract

An agreement between an employer and an employee determining
damages in advance that the party in breach of an employment contract has to pay the
other party such damages is so called the penalty according to section 379 of the Civil
and Commercial Code. As general principle, the penalty is to punish and remedy both
parties to the contract. However, in labour relations, employers who maintain dominant
position in concluding the contract always use the penalty as a tool to threaten
employees not to breach it, and the penalty is deemed as harsh and unreasonable
punishment. The problems concerning the penalty are the followings. Firstly, the duty to
pay the penalty should result from the breach of the terms of contract commonly agreed
by both parties, basing on the fundamental principle that the penalty arises out of the
expression of intention of both employers and employees to reach the common
agreement. Generally, the penalty should be prescribed in the employment contract or
in the agreement on terms and conditions of employment under the Labour Relations
Act, B.E. 2518 (1975). In practice, it proves to the contrary that employers sometimes
unilaterally express their intention to prescribe the penalty in any work-rules, orders, or
regulations. Such prescribing does not have legal effect. To make it clear, this thesis
recommends that prescribing the penaity in work-rules should be prohibited. This
prohibition should be provided in the last paragraph of section 108 of the Labour
Protection Act, B.E. 2541 (1998). This concept is influenced by the South Korean law.
The other problem concerning the penalty is the amount thereof. The penalty for
punishing employees is sometimes prescribed in excessive amount. Although the
prescribing such penalty may result from the common agreement, employees have no
choice but to enter into the contract in exchange for a job. For fairness, the law remedies
in the way that employees can request for the reduction thereof. Under section 383 of
the Civil and Commercial Code, an employee who breaches the contract and is subject
to the penalty, may request for the reduction of the disproportionately high penalty.
Nevertheless, the power to reduce such penalty is vested in the Court not the employee
himself. To bring the lawsuit to the Court is the last recourse exercised by the employee

due to difficulties, complicated procedures, time and cost consuming, and avoiding the
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conflict with the employer. Therefore, to improve the system for the protection of
employees and to initiate the mechanism that is simpler, more expedite, free of charge,
and at the same time can maintain good relationship between employers and
employees for continuingly working together, this thesis recommends the adjudication
system by the administration in order to avoid bringing the lawsuit to the Court.
Employees can simpler exercise their rights to reduce or to exempt from the penalty
through the administrative process operated by the Ministry of Labour. In this
connection, the Committee on Labour Protection should be set up pursuant to section
10/1 and section 108/1. In case where any employee is not satisfied with the decision of
such Committee, he can submit an appeal against such decision to the Court.

If the employer is entitled to the penalty claim, the enforcement of such claim
may be to demand the employee for the payment. If fail, the employer may demand to
the Court for compulsory performance under section 213 of the Civil and Commercial
Code. In addition, the employer may deduct such penalty from wages. However,
whether or not or to what extent the wages can be deductedit has to consider the
provisions concerning the deduction of wages. The principle of the deduction of wages
under the fabour protection law is to prevent employees' wages from arbitrary deduction
by employers. The employees work for the wages. Without the protection by law, the
employers may unreasonably deduct such wages till there are no wages left for the cost
of living of employees and their families. Therefore, the intention of law is mainly to
protect employees by restricting that wages can be deducted only if necessary for the
benefit of employees as provided in section 76 of the Labour Protection Act, B.E. 2541
(1998). Considering the principles of section 76 which contains 5 subparagraphs, it
appears that the four of them entitle employers to deduct wages for the benefit of
employees. Only subparagraph 4 prescribes that the wages can be deducted for the
benefit of employers. The important issue is whether the grounds for the deduction from
wages should be increased or decreased. As a result of comparative study with other
foreign laws and the International Labour Organization Convention, the protection
against the deduction of wages in Thailand reaches international standard and is
consistent with the International Labour Organization Convention. Therefore, the types of

debt that may be paid by the deduction from wages need not be added or reduced.
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However, to provide more employee protection and to avoid the excessive arbitrary
deduction of wages, it is recommended that employees have to give express consent to
such deduction. In the case of labour union membership fe‘e under section 76 (2) and
deposit under section 76 (4), the single advance consent is needed, which can be
effective all the time. For compensation in the case of willfulness or gross negligence
under section 76 (4), employees have to give consent from time to time after his
wrongdoing. In order that the deduction of wages will be fair and just, the system of
advance notice before deduction should be initiated to provide employees with
opportunities to make objection or argument. This idea comes from the Ireland law.
There should be added section 76/1 to provide more rules and procedure for the
deduction of wages, basing on such idea. Moreover, although employers who deduct
wages in violation of section 76 are subject to criminal penalty under section 144, such
criminal penalty fails to have effect in practice. Besides, as employees need wages for
household expenses, they hardly want to bring any criminal lawsuit against employers.
Therefore, to protect employees where employers deduct wages in violation of section
76, civil penalty against the employers should be introduced by applying section 9 of
the Labour Protection Act, B.E. 2541 (1998), stating that employers shall pay interest
and surcharges, mutatis mutandis. This could remedy damage suffered by the

employees.





