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ABSTRACT

Preliminary examination is the vital process to examine before proceeding
the case entered by a prosecutor whether there is a prima facie case so that the court
shall accept the charge for trial. It is one of significant legitimate measurements to
protect individual right and liberty. Preliminary examination is the course of pending
adjudication of the case. Therefore, it is unnecessity to produce entire evidence to proof
beyond reasonable doubt. The prosecutor only produces the evidence to proof prima
facie case or true 'biII. It is significantly express that this is the process between a court
and a prosecutor. The Criminal Procedure Code Section 165 says that the accused is
not entitled to adduce evidence in the course of the preliminary examination but he can
have the assistance of a counsel to help to cross-examine the witness of the
prosecution. The purpose of this code is to prevent preliminary hearing from excessive
pending and becoming judicial proceeding .The court shall not ask for the accused’s
statement and before acceptance of the charge, the accused shall not be treated as
such. Even though the ideal of the said code is to protect the right of the accused to the
extent that the court is incompetent in execution of an order for the imprisonment.
In contrast, the said code restricts the accused's right in preliminary examination
because it provides no opportunity for the accused to adduce evidence to proof clean
hands. Thus, the court only processes preliminary hearing on evidence and fact
produced by the prosecutor and further evidence adduced by the accused is hardly
possible because no one knows the matter of fact as well as the accused. Moreover, the
court's role in searching for the fact is rarely done. In conclude, if the court opens an
opportunity for preliminary hearing from both the accused and the prosecutor in
adequacy to avoid time wasting of a court and parties as well as no additional process
in preliminary examination which causes excessive complexity, it provides more
efficiency in trial proceeding in result. Hence, it shall not regard the preliminary
examination a matter between only the court and the prosecutor. The accused's right
shall be protected in course of preliminary examination as well.

As from the study, we found that in the course of international preliminary

examination, the accused shall be entitled to defense and plead guilty. In this regard,
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there shall be some differences between countries governed by Common Law and
Civil Law .On conceptual basis of countries governed by Common Law, the litigants are
equitable and the court’s role is a mediator. Both parties shall produce and adduce
evidence in trial against each other. The Grand Jury is the public organ appointed to
examine and verdict for accusation of a public prosecutor in felony. In course of
preliminary examination of the magistrate, the accuser and the accused shall be entitled
to adduce evidence in order to unveil validity and completion of evidence and to
investigate whether prima facie case or not. In the countries governed by Civil Law, both
the judge and the state organ shall be in-corporated in pursuit of truth. The preliminary
examination is therefore not just for adjudication of whether prima facie case or not ,
but it is to the court to open hearing from both parties evidence whatsoever leading to
guilty or innocent. Furthermore, the Court shall exercise any authorizations towards
interest in pursuit of truth.

Upon opinion of the writer, | recommend an amendment on The Criminal
Procedure Code Section 165 to enhance the accused's right under the course of
preliminary examination in the case where the charge is entered by the public
prosecutor and in the case where the charge is entered by a private prosecutor.
This shall provide an opportunity for the accused to be entitled to adduce statements to
court to support their pleading guilty which shall grant the authorization for the court to
call for persons, documents and materials as collateral evidences in adjudication at the
court's discretion. It shall be deemed as the court witness not as witness for the defence
and cause less time in preliminary examination . Also, the accused is entitled to make a
statement or not in the case where the charge is entered by a private prosecutor.
It providers an opportunity for the accused in pleading guilty and for the court in hearing
the matter of fact from both the prosecutor and the accused not only in hearing from

prosecutor regardless of pleading guilty from the accused.





