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Standard of Care in Criminal Negligence
Abstract

To do an act by negligence, along with doing and act ‘with intent’ is a type of
criminal liability. Offence of negligence is criminally liable. Since a person committed an
act by negligence, his state of mind failed to exercise due care and might cause harmful
consequences or injury to the others. This might show his conduct of mens rea besides
his evil intent. Accordingly, he should be deterred by criminal offence. Moreover, many
offences of negligent conduct still caused harm against the public. However, criminal
negligence connoted that a person failed to exercise due care. But not all persons failed
to exercise such care. In this case, criminal negligence should not be applied to the
person who did not fail to exercise due care. It appears that when a person commits an
offence of negligence without exercising the care up to the sufficient degree; he is apt to
be punished criminally. The reason is that a person needs not use the care as best as
the man can do; or he needs not use too much care until he dares not do anything at all.
The actor should use sufficient degree of care in order to protect the other persons
against risk of harm. It is said not to allow a person overuse the care. The law is required
to impose the standard of care for the negligent person. Consequently, he should be
convicted of the offence. The very purpose of which is to ensure that to what extent a
person should use a degree of care in order to avoid committing an offence of
negligence. Therefore, the important criterion of judicial decision is whether a person
acts negligently, and whether he ought to use the care according to the standard
established by law.

The standard of care in criminal negligence according to Thai law, fourth
paragraph of Section 59 of Penal Code sets the rule as follows: “A person in a situation
needs to take the standard of care under the condition ahd circumstances.” That is,
criminal negligence according to Thai law, a person shall exercise the standard of care
under the condition and circumstances while he is in the actor's situation. We bring the
standard of care to measure the degree of care of the actor in order to know whether he

exercises the care up to the sufficient degree. In this case, we have to assume a person
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as an analogy. The assumed person is not an ordinary person (or a reasonable man),
but he also ought to be a person in the same condition and circumstances as the actor.
The actor shall exercise the care under the condition and circumstances. If he acts
without due care, it will bring about the damage. Thus, the actor shall be liable for
criminal negligence. On the contrary, even though the actor acts without due care; but, if
the actor is able to prove himself that he has already exercised such care under the
condition and circumstances. Anyway, the damage still results. In this case, it shall be
deemed that it is “an act of God" or “an accident”. Thus, it is not criminal negligence
according to the fourth paragraph of Section 59 of Penal Code.

To study the standard of care in criminal negligence is to make people
understand the rule of standard of care in criminal negligence according to Thai law,
especially, putting the emphasis on studying of the meaning of the word “condition” and
the word “circumstances” Besides, making a study of the standard of care in criminal
negligenoe according to Thai law, this thesis also puts the emphasis on the standard of
care in criminal negligence according to Foreign law both in the common law and the
civil law. The examples of the common law are English law and American law. The
example of the civil law is German law. Furthermore, this thesis makes a comparative
analysis on the standard of care in criminal negligence between Thai law and Foreign
law in order to find out the similarity and the difference between them. The result of
making a comparative analysis is to bring about changing and developing the principle
of Thai law on the standard of care in criminal negligence.

The content of this thesis is divided into six chapters. Chapter one is the
introduction. Chapter two is the explanation of criminal negligence according to Foreign
law, such as, English law, American law and German law. Chapter three is the
exptanation of criminal negligence according to Thai law, in which the writer has studied
both the Penal Law of R.S. 127 and the Penal Code. Chapter four is the explanation of
the standard of care in criminal negligence according to Thai law and Foreign law.
Chapter five is the comparative analysis on the standard of care in criminal negligence

between Thai law and Foreign law. Chapter six is the conclusion and some suggestions.





