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Franchise is a means of doing business ‘adopted marketing concept for promoting
distribution. Key ingredient of franchise system is uniformity and consistency of standards and
operating business with the same name and trademark under control by franchisor as seen on
almost every business.

The study of thesis is product liability of non-manufacturing or non-selling or non-
importing franchisor. The concept of product liability is imposing liability on everyone in the
chain of distribution. However, non-manufacturing or non-selling or non-importing franchisor,
outside the chain of distribution, can be liable for damage arising from defective product that
putting in the circulation by the franchise chain.

There is no specific statute in Thailand which exclusively deals with franchise and
the draft Product liability Law has not yet been enacted. The plaintiff seeking remedy in
product liability cases still have to rely upon fundamental provisions of the CCC basing on
either contractual or tortious liability lawsuits of the Civil and Commercial Code (CCC).

The CCC establishes no specific concepts of product liability or consumer
protection. Under the principle of privity of contract, he party who can bring an action for
product liability under contract must be privy to that contract. Because the franchisor does not
sell product, the injured person who does not purchase the product from the franchisor can
not bring an action against the franchisor on the sale contract, that is, he has no legal
relationship with the franchisor. Hence, contractual provisions as such do not afford adequate
protection in product liability claims.

General rules of tort liability, Section 420 of the CCC imposes a general duty of care
upon everybody, adopts the concepts of “liability-based on fault”. The plaintiff will have to
prove willful act or negligence on the part of the franchisor. General tort principle belies the
difficulty in proVing an action brought thereunder, especially that of cause and effect, because
only the defendant can have knowledge of the facts concerning its production process. In
particular, for products of advanced technology, it is not easy to prove abnormality in any part
of them, which is the cause of damage, would need in-depth knowledge and expertise
beyond the ability of ordinary persons.

Another provision of the CCC that may apply to the case of product liability is those
found in section 437. Section 437 provides that a person is liable for injury caused by any

conveyance propelled by mechanism which is in his possession or control, things dangerous
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by nature or their intened use, or on account of their mechanical action. Under section 437 the
plaintiff would be restricted by two conditions. First, the property must be that provided in
section 437 only. Second, section 437 is intended for designating a responsible person in
case that the property belonging to or in the possession of him/her causes damage to another
person. But In case that franchisor does not manufacture, sell or import, the property not
belonging to or in the possession of the franchisor.

Wheré there is a legal presumption in favor of the party. The court may resort to a
kind of presumed fault under section 422 of the CCC to shift the burden of proof of the plaintiff
to the defendant. Section 422 provides that if damage results from an infringement of a
statutory provision intened for the protection of others such as the Drugs Act B.E. 2510, the
Food Act B.E. 2522 etc., the person who so infringes is presumed to be at fault. However, in
practice the plaintiff rarely relies on this provision of presumed fault and is always prepared to
establish poof of fault of the tortfeasor because this legal presumption is limited to an
infringement of a statutory provision intened for the protection of others only.

Another measure regarding harmful products under the consumer protection law is

the Drugs Act B.E. 2510, The Cosmetic Act B.E. 25 , The Food Act B.E. 2522, The Industrial
Products Standard Act B.E. 2511 and The Hazardous Substances Act BE. 2535. These
statues aim at setting standards and requirements to be respected in certain activities in
regulated fields. The person who so infringes may be subject to criminal punishment. These
statues do not provide for the right of an injured person to claim civil compensation unless the
Hazardous Substances Act B.E. 2535 .This Act requires all persons in the line of sales of
whatever tier to be liable, irrespective of whether they have intentionally or negligently
committed the act or not. However, the liability under this Act is limited to damage caused by
hazardous substances listed in the notifications of the Minister of Industry only. Hence, the
Hazardous Substances Act does not afford adequate protection in product liability claims.
The Consumér Protection Act B.E. 2522 consists of significant issues regarding
protection of consumers in regard to advertisement , labels of harmful products and taking
action to claim compensation on behalf of consumers (the Consumer Protection Board (CPB)
represent consumers in legal proceedings based on violation of consumers’ right.). The
Consumer Protection Act neither stipulates nor changes the principle of product liability from

that under the law govering wrongful acts as described above. There is no special
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proceeding for this legal action, whether in regard to the burden of proof of the plaintiff or the
claim for compensation. |

The franchise is wrapped around a trademark license. The franchisor also has a
legal duty to insure the quality of the product distributed by each franchisee. Trademark Law
(The Trademark Act B.E. 2534) requires the trademark owner the franchisor) to maintain a
quality control program to which licensee the franchisee) must rigidly adhere. This assures
the purchasing public that the quality of the product distributed by each franchisee meets the
standards of quality set by the franchisor. Thus, the franchisor faces the risk of cancellation of
its trademark rights on the ground of non-use. However, because trademark law does not aim
to product safety, the Act not provide for the right of the public to claim for civil compensation.

In foreign country product liability of the franchisor bases on three principles. Tort,
contract and strict liability approaches. Doctrine of strict product liability is Stream of
Commerce and Apparent Manufacturer doctrine.

Under the Apparent Manufacturer doctrine, also called the “holding out doctrine”,
the actual manufacturer's liability is assumed by a person that held itself out as the
manufacturer. The primary rationale for imposing liability on the Apparent Manufacturer is that
it has induced the purchasing public to believe that it is the actual manufacturer and to act on
this belief, that is, to purchase the product in reliance on the apparent manufacturer's
reputation and skill in making it.

While existing general provisions and statues of Thai law afford only limited
protection for injured person seek remedy of product liability, the Draft Product Liability Act
(DPLA) provide that the operator shall be responsible for defective product, regardiess
whether or not the damage arose because of the willful conduct or negligence of the operator.
An “operator” is defined in section 4 which includes any person who uses name, trademark,
mark or any statement in a manner to cause understanding that he is the manufacturer or
importer. That definition of operator is the same principle with the Apparent Manufacturer
doctrine. This provision can be translated to impose strict liability on the franchisor neither
manufactures nor sells defective product. Because the consumer is led to believe by
trademark that the franchisor is responsible for the quality of the product and, the franchisor
typically are large enterprises in comparison to their franchisees and profits from the

manufacture and sale of products by franchisees.





