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Abstract

The law of tort under the Civil and Commercial Code has the main objective
to protect an injured person as an individual. The tort law cannot protect consumers in
general who suffer from wrongful acts. In present, the nature of wrongful acts
becomes more complicated. The wrongful acts as the result of things, objects and
products with modern technology take roles in the production process and have more
effect on consumers in general. The law of tort therefore should cover the protection
of consumers as a whole.

One problem that obstructs the law of tort from protecting the consumers as a
whole is of burden of proof. The burden of proof under the tort law is based on the
principle that “A person alleging any fact has duty to prove it.” Accordingly, the
burden of proof lies on consumers, causing them to be at a disadvantage due to
difficulty to reach evidences. Prescribing that the burden of proof is on the party who
can reach the evidences easier than consumers, that is to say an entrepreneur, may
bring about more fairness and appropriateness. The burden of proof can be on the
entrepreneur by means of prescribing a presumption in the law. As long as the
presumption is provided in the law, the burden of proof will be on the party presumed
to be in the fault, or, in other words, the party who is alleged to commit a wrongful
act. Therefore, the presumption of law is a mechanism to protect consumers from
wrongful acts arising out of unsafe or defect products.

As a result of the study on the concept of and the reasons behind the
presumption of law, regardless of the absolute or rebuttable presumption, especially
the presumption to be in the fault under section 422 of the Civil and Commercial
Code which is a kind of the presumption of law that can protect consumers in general
in terms of relieving the burden of proof on them, and the study on the background
and intention of the law protecting other persons under such section 422, as well as
the study on the application of the presumptions of law as a legal tool in protecting
consumers according to the certain specific laws, namely the Consumers Protection
Act, B.E. 2522 (1979), the Food Act, B.E. 2522 (1979), and the Pharmaceuticals Act,
B.E. 2510 (1967), it reveals that the presumption of law can protect consumers as a
whole in terms that the burden of proof lies on the entrepreneur instead. The
consumers need not to prove willfulness or negligence according to section 420 of the
Civil and Commercial Code which contains the general principle on tort liability. The
consumers as injured parties only prove that they have been injured by the use of
products or services.

The writer recommends that the general laws, both substantive and procedural,
on unsafe or defect product liability and on consumer protection procedure should be
enacted in order that measures on the protection of consumers as a whole may be
effective and cover the modern nature of wrongful acts. Such general laws would be
more appropriate than the existing laws that fail to protect consumers as in the current
nature of wrongful acts they have to prove the willfulness or negligence of a
wrongdoer. It is difficult for the consumers as injured parties to prove the negligence
of the entrepreneur, because only the latter knows about the production process.
Moreover, the principle “any person who alleges any fact has to prove it” is not
appropriate to be applied for consumer protection due to difficulty in the side of
consumers to really prove the negligence of the entrepreneur.





