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ABSTRACT

242373

This thesis is a comparative study on tort liability for emotional distress on secondary
victims based on English, American, German and Thai Laws.

The research methodologies used in this thesis are carried out through analysis of various
legal documents such as court decisions, written laws and legal scholars’ opinions. Data from
field research through interviewing people involved in tort cases are also included. The focuses
are on finding legal definition of “Emotional distress”, examining rules and system of reasoning
that protect the secondary victims or the bystanders.

The study found that, according to English, American and German Laws, liability for
infliction of emotional distress on secondary victim is based on theory of fault. The plaintiff who
is the secondary victim must prove causes of action following general rules for tort liability. The
rules involve fault, causation, and injury. The plaintiff must also prove three additional
requirements for emotional distress; that are, (1) the secondary victim is closely related to the
primary victim as a relative or a close family member or a person who is very affectionate
towards the primary victim, (2) there was close proximity in time and space between the plaintiff
and the calamity; that is, the plaintiff must directly witnessed the incident or its immediate
aftermath or be informed that the primary victim was suffered physical injury or death, as the case

may be, and (3) the plaintiff suffered severe emotional distress caused by a sudden shock.



242973

The Thai court, on the contrary, denied granting compensation for emotional distress on
secondary victim. The given reason was that there was no Thai law for this kind of injury.
Although it is possible that the Thai court interprets the existing law to embrace emotional
distress as well as the German court, the Thai court did not do so. Therefore, unless the definition
of emotional distress and the criteria for the claim are clearly prescribed, the right of the
secondary victim for compensation on emotional distress, either slight or severe, is not assured.

The result of this thesis is a proof for a hypothesis that emotional distress on secondary
victim shoul({ be compensated. The rules of infliction emotional distress tort based on English,
American and German law can be used as a guideline for the amendment of Thai tort law. The
result of the field research also supported the hypothesis. All of the interviewees are of the
opinion that emotional distress on secondary victim should be compensated according to the
aforementioned rules. Additional criteria are also recommended by interviewees and the writer of
this thesis. These criteria are, for example, close proximity of actual relationship, and gradual

development of victims’ emotional distress.
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