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2 £rnest J. Schuster, The Principles Of German Civil Law, (Oxford: Clarendon

press,1979), p.161.

% SHUNG HUI WANG, supra note 22 , p.67 ; Article 295 A verbal tender by the
debtor is sufficient if the creditor has declared to him that he will not accept the
performance, or if for effecting the performance an act of the creditor is necessary, e.qg., if
the creditor has to take away the thing owed. A summons to the creditor to do the necessary
act is equivalent to tender of performance

3" CHUNG HUI WANG, supra note 22, p.67 ; Article 296 " If a time according to
the calendar is fixed for the act to be done by the creditor, tender is required only if the
creditor does the act in due time. The same rule applies if notice is required to precede the
act, and the time for the act is fixed in such manner that it may be reckoned by the calendar
from the time of notice.”

32 £ est J.Schuster, supra note 29, p.161.
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3 ~HUNG HUI WANG, supra note 22, p.67; Article 298 " If the debtor is bound to
perform his part only upon counter- performance by the creditor, the creditor is in default if
though prepared to accept the performance tendered, he does not offer the required
counter- performance.”

* Ernest J.Schuster, supra note 29, p 161,

% CHUNG HUI WANG, supra note 22, p.67; Article 297 " A creditor is not in
default if the debtor is not in a position to effect the performance at the time of tender, or, in
the case provided for by 296, at the time fixed for the act of the creditor.”

% Emest J.Schuster, supra note 29, p 161.

3 CHUNG HUI WANG, supra note 22, p 67.; Article 299 " If the time of performance is
not fixed , or if the debtor is entitled to perform before the fixed time, the creditor is not in default
by reasons of the fact that he is temporarily prevented from accepting the tendered performance,
unless the debtor has given him notice of his intended performance, unless the debtor has given
notice of his intended performance a reasonable time before-hand.

¥ 13§ Markesinis, W.Lorenz, G. Dannemann, supra note 24, p.418.
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¥ £ J.Cohn, Manual Of German Laws Vol.1General Introduction Civil Law, second

completely revised edition, (London; Oceana Publications Inc.), 1968, p. 124.

9 CHUNG HUI WANG, supra note 22, p 82 ; Article 372 " A debtor may lodge for the benefit
of his creditor, money, negotiable instruments and other documents and valuables in a public place
designated for the purpase, if the creditor is in default of acceptance. The same rules applies i, for any
other reason affecting the creditor personally, or in consequence of uncertainly conceming the identity of
the creditor, not due to negligence, the debtor cannot fufill his obligation or cannot fuffill it with safety.”

“ G.H.Treitel, supra note 12, p.40.

“ Emest J.Schuster, supra note 29, p 162.

“* CHUNG HUI WANG, supra note 18, p.67 ; Article 300 (1) " During the default of

a creditor his debtor is responsible only for willful default and gross negligence
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“ CHUNG HUI WANG, supra note 18, p.67 ; Article 300 (2) If a thing designated
only by species is owed, the risk passes to the creditor from moment at which he is first in
default by not accepting the thing tendered.”

** B.S.Markesinis, W.Lorenz, G. Dannemann, supra note 24 , p.418.

“® Norbert Horn, Hein Kotz and Hans G. Leser, Tranlated by Tony Weir, German

Private And Commercial Laws: An Introduction,(Oxford : clarendon Press,1982), pp.120-121.

47

ibid, p.121.
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“ ibid, p.132.
“® CHUNG HUI WANG, supra note 22, p.73 ; Article 326 If, in case of mutual contract,

one party is in default in respect of the performance due from him, the other party may allot him a
.;’med reasonable period for performing his part with declaration that he will decline the performance
ater the expiration of the period. After the expiration of the period he is entitled to demand
tompensation for non- performance, or 1o rescind the contract, if the performance has not been
:;eﬁected in due time; the claim for performance is barred. If the performance is in his part not effected
;_hefore the expiration of the period, the provision of 325, per 1 sentence to applies mutatis mutandis.

If, consequence of the default, the performance of the contract is of no use fo
the other party, such other party has the rights specified in par. 1 without the fixing of a
period being necessary.”

% Ermest J.Schuster, supra note 29, p.123.
51 ~HUNG HUI WANG, supra note 22, p.67 ; Article 301" Upon an interest-bearing

_Money debt the debtor does not have to pay interest during the default of a creditor.”
Ei' 52 i ¢ Markesinis, W.Lorenz, G. Dannemann, supra note 24, p.418.

3 Norbert Hom, Hein Kotz and Hans G. Leser, Tranlated by Tony Weir, supra note

46, p.123,
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¥ Ernest J.Schuster, supra note 29, p.172.

* ibid, p.123.

% CHUNG HUI WANG, supra note 22, p.68 ; Article 302" If a debtor has to hand
over the emoluments of an object or to make compensation for them, his liability during the
default of the creditor is fimited to the emoluments which he actually draws”

% 1an S.Forrester, Simon L.Goren, Hans-Michael ligen, THE GERMAN_CIVIL

CODE, (Amsterdam ; North-Holland Publishing Company,1975) ; Articie 303 If the debtor is
obliged to deliver the possession of a piece of land or a registered ship or a ship under
construction, he may abandon its possession after the occurrence of the creditor default.
The creditor must be previously wamed of the relinquishment, unless the warning is

impracticable
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% Ernest J.Schuster, supra note 29, p.162.

% CHUNG HUI WANG, supra note 22, p.68 : Article 304 * The debtor may, in
case of the default of the creditor, demand compensation for the excess of outiay which he
ahs been obliged to incur for the ineffective tender as well as for the custody and
preservation of the object owed.

% B S.Markesinis, W.Lorenz, G. Dannemann, supra note 24, p.417.

8 De Becker, J.E., Annotated Civil code of Japan. Volume ll. 1st edition..(London

- Betterworth & Co., Reprint edition published. University of America. Inc. Washington, D.C.
1979), p 21.

52 £HS. Law bulletin series,The Civil code of Japan, Amendment 26, 1980, P.FA

68 : Aricie 413 If an obligee refuses to accept an performance of obligation or unable to
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accept it, such obligee shall be responsible for delay as from the time when the performance has
been tendered

® De Becker, J.E., supra note 61, p 21.

* ibid,p 21.

* ibid,p 21.

* ibid, p 21.

 EHS, Law bulletin series .The Civil code of Japan, Amendment 26, 1980, P.FA

68 : Article 659 A person who has undertaken a deposit gratuitously is bound to bestow the
same care and attention upon the keeping of the thing deposited as he does is respect to

his own property
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™ ibid, p 260.
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remains at the risk of the creditor
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June 2004. Art. 1258 In order that an actual tender be valid, it is necessary:

1° That it be made to a creditor having capacity to receive, or to the one who has
authority to receive for him;

2° That it be made by a person capabie of paying;

3° That it be for the entire sum due, for the arrears or interest due, for liquidated
costs, and for a sum for non-liquidated costs, subject to its being made up;

4° That the term have elapsed, where it was stipulated in favor of the creditor,

5° That the condition under which the debt has been contracted has happened;

6° That the tender be made at the place agreed upon for payment and that,
where there is no special agreement as to the place of payment, it be made either to the
person of the creditor, or at his domicile, or at the domicile elected for performance of the
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7° That the tender be made by a ministerial officer having capacity for such acts.
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