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§551.

Definitions.

Public information; agency rules, opinions, orders, records, and proceedings.
Records about individuals.

Open Meetings.

Rulemaking.

Adjudications.

Ancillary matters.

Hearings; presiding employees; powers and duties; burden of proof; evidence; record
as basis of decision.

Initial decisions; conclusiveness; review by agency: submissions by parties; contents
of decisions; record.

Imposition of sanctions; determination of applications for licenses; suspension, revo-
cation, and expiration of licenses.

Effect on other laws; effect of subsequent statute.

Definitions

For the purpose of this subchapter— _
(1) “agency” means each authority of the Government of the United States, whether or not
it is within or subject to review by another agency, but does not include—

{A) the Congress;

157



1568

APPENDIX—633

(B) the courts of the United States;

(C) the governments of the territories or possessions of the United States;

(D) the government of the District of Columbia; or except as to the requirements of sec-
tion 552 of this title;

(E) agencies composed of representatives of the parties or of representatives of organi-
zations of the parties to the disputes determined by them;

(F) courts martial and military commissions;

(G) military authority exercised in the ficld in time of war or in occupied territory; or

(H) functions conferred by sections 1738, 1739, 1743, and 1744 of title 12; chapter 2

of title 41; or sections 1622, 1884, 1891-1902. and former section 1641(b)(2), of title 50,

appendix;

(2) “person™ includes an individual, partnership, corporation, association, or public or pri-
vate organization other than an agency;

(3) “party” includes a person or agency named or admitted as a party, or properly seeking
and entitled as of right to be admitted as a party, in an agency proceeding, and a person or
agency admitted by an agency as a party for limited purposes;

(4) “rule” means the whole or a part of an agency statement of general or particular ap-
plicability and future effect designed to implement, interpret. or prescribe law or policy or de-
scribing the organization. procedure, or practice requirements of an agency and includes the
approval or prescription {or the future of rates, wages, corporate or financial structures or re-
organizations thereof, prices, facilities, appliances, services or allowances therefor or of valu-
ations, costs, or accounting, or practices bearing on any of the foregoing;

(5) “rule making” means agency process for formulating, amending, or repealing a rule;

(6) “order™ means the whole or a part of a final disposition, whether affirmative, negative,
injunctive, or declaratory in form, of an agency in a matter other than rule making but in-
cluding licensing;

(7) “adjudication™ means agency process for the formulation of an order;

(8) “license™ includes the whole or a part of an agency permit, certificate, approval, regis-
tration, charter, membership, statutory exemption or other form of permission;

(9) “licensing™ includes agency process respecting the grant, renewal, denial, revocation,
suspension, annulment, withdrawal, limitation, amendment, modification, or conditioning of
a license; ‘

(10) “sanction™ includes the whole or a part of an agency—

(A) prohibition, requirement, limitation, or other condition affecting the freedom of a
persoi,

(B) withholding of relief;

(C) imposition of penalty or fine;

(D) destruction, taking, seizure, or withholding of property;

(E) assessment of damages, reimbursement, restitution, compensation, costs, charges,
or fees;

(F) requirement, revocation, or suspension of a license; or

(G) taking other compulsory or restrictive action:

(11) “reliet” includes the whole or a part of an agency—

(A) grant of money, assistance, license, authority, exemption, exception, privilege, or
remedy;

(B) recognition of a claim, right, immunity, privilege, exemption, or exception; or

(C) taking of other action on the application or petition of, and beneficial to, a person;

(12) “agency proceeding™ means an agency process as defined by paragraphs (5), (7), and
(9) of this section:

(13) “agency action™ includes the whole or a part of an agency rule, order, license, sanction,
relicf, or the equivalent or denial thereof, or failure to act: and



STRATIVE LAW

(14) “ex parte communication” means an oral or written commpnication not on the Public
record wi;h respect to which reasonable prior notice to all parties 15 not given, but jt shalj m:
include requests for status reports on any matter or proceeding covcredv by this subchapie, (
(Pub. L. No. 89-554, Sept. 6, 1966. 80 Stat. 381; Pub. L. No. 94-409, §4(b). Sept. 13, 1974 %
Stat. 1247.) ... :

§553. Rulemaking

(a) This section applies, according to the provisions thereof, except to the extent that there
is involved—
(1) a military or foreign affairs function of the United States; or
(2) a matter relating to agen¢y management or personnel or to public property, loans
grants, benefits, or contracts.

(b) General notice of proposed rule making shall be published in the Federal Register, un-
less persons subject thereto are named and either personally served or otherwise have ac(uyl
notice thereof in accordance with law. The notice shall include—

(1) a statement of the time, place, and nature of public rule making proceedings:
(2) reference to the legal authority under which the rule is proposed; and
(3) either the terms or substance of the proposed rule or a description of the subjects
and issues involved.
Except when notice or hearing is required by statute, this subsection does not apply
(A) to interpretative rules, general statements of policy, or rules of agency organi-
zaiion, procedure, or practicc: or
(B) when the agency for good cause finds (and incorporates the finding and a brief
statement of reasons therefor in the rules issued) that notice and public procedure
thereon are impracticable, unnecessary, or contrary to the public interest.

(c) After notice required by this section, the agency shall give interested persons an oppor-
tunity to pacticipate in the rule making through submission of written datz, views, or argu-
ments with or without opportunity for oral presentation. After consideration of the refevant
matter presented, the agency shall incorporate in the rules adopted a concise general state-
ment of their basis and purpose. When rules are required by statute to be made on the record
after opportunity for an agency hearing, sections 556 and 557 of this title apply instead of this
subsection. ‘ ’

(d) The required publication or service of a substantive rule shall be made not less than 30
days before its effective date, except—

(1) a substantive rule which grants or recognizes an exemption or relieves a restriction:

(2) interpretative rules and statements of policy; cr

(3) as otherwise provided by the agency for good cause found and published with the
rule.

(e) Each agency shall give an interested person the right to petition for the issuance, amend-
ment, or repeal of a rule.

(Pub. L. No. 89-554, Sept. 6, 1966, 80 Stat. 383.)

§554. Adjudications

(a) This section applies, according to the provisions thereof, in every case of adjudication
required by statute to be determined on the record aftzr opportunity for an agency hearing.
except to the extent that there is involved— |
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(1) a matter subject to a subsequent !rial of the law and the facts de novo in a cours;

(2) the selection or tenure of an employee, except an administrative law judge appointed
under section 3105 of this title; .

(3) proceedings in which decisions rest salely on inspections, tests, or elections;

(4) the conduct of military or foreign affairs functions; _

(5) cases in which an agency is acting as an agent for a court; or

(6) the certification of worker representatives.

(b) Persons entitled to notice of an agency hearing shall be timely informed of—

(1) the time, place, and nature of the hearing;

(2) the legal authority and jurisdiction under which the hearing is to be held; and

(3) the matters of fact and law asserted.

When private persons are the moving parties, other parties to the proceeding shall give
prompt notice of issues controverted in fact or law; and in other instances agencies may by
rule require responsive pleading. In fixinig the time and place for hearings, due regard shall
be had for the convenience and necessity of the parties or their representatives.

(c) The agency shall give all interested parties opportunity for—

(1) the submission and consideration of facts, arguments, offers of settlement, or pro-
posals of adjustment when time, the nature of the proceeding, and the public interest per-
mit; and

(2) to the extent that the parties are unable so to determine a controversy by consent,
hearing and decision on notice and in accordance with sections 536 and 557 of this title.
(d) The employee who presides at the reception of evidence pursuant to section 556 of this

title shall make the recommended decision or initial decision required by section 557 of this
title, unless he becomes unavailable to the agency. Except to the extent required for the dis-
position of ex parte matters as authorized by law, such an employee may not—

(1) consult a person or party on a fact in issue, unless on notice and opporturity for al!
parties to participate; or

(2) be responsible to or subject to the supervision or direction of an employee or agent
engaged in the performance of investigative or prosecuting functions for an agency.

An employee or agent engaged in the performance of investigative or prosecuting func-
tions for an agency in a case may not, in that or a factually related case, participate or ad-
vise in the decision, recommended decision, or agency review pursuant to section 557 of
this title, except as witness or counsel in public proceedings. This subsection does not
apply— |

(A) in determining applications for initial licenses:

(B) to proceedings involving the validity or application of rates, facilities, or prac-

tices of public utilities or carriers; or
(C) to the agency or a member or members of the body comprising the agency.
(e) The agency, with like effect as in the case of other orders, and in its sound discretion,

may issue a declaratory order to terminate a controversy or remove uncertainty.
(Pub. L. No. 89-554, Sept. 6, 1966, 80 Stat. 384; Pub. L. No. 95-251, §2(a)(1), Mar. 27,1978, 92
Stat. 183.)

§555. Ancillary matters

(a) This section applies, according to the provisions thereof. except as otherwise provided
by this subchapter.

(b) A person compelled to appear in person before an agency or representative thereof is
entitled to be accompanied, represented, and advised by counsel or, if permitted by the agency,
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by other qualified representative. A party is entitled to appear in person or by or wity cou i

or other duly qualified representative in an agency proceeding. So far as the orderly C()ndu:'M 1

public business permits, an interested person may appear before an agency or s rCSP(')nsil:])f 3
[N

employees for the presentation, adjustment, or determination of an issue, request, or conty

versy in a proceeding, whether interlocutory, summary, or otherwise, or in connection with 'u- ;
agency function. With due regard for the convenience and necessity of the parties of their rc-ln
resentatives and within a reasonable time, each agency shall proceed to conclude a matter rIT_

sented to it. This subsection does not grant or deny a person who is not a lawyer the righy y, "l.‘.

pear for or represent others before an agency or in an agency proceeding. il

(c) Process, requirement of a report, inspection, or other investigative act or demang pyy
not be issued, made, or enforced except as authorized by law. A person compelied to suby;j,
data or evidence is entitled to retain or, on payment of lawfully prescribed costs, procure 3
copy or transcript therecf, except that in a nonpublic investigatory proceeding the witness m:,y
for good cause be limited to inspection of the official transcript of his testimony. '

(d) Agency subpenas authorized by law shall be issued to a party on request and, when e
quired by rules of procedure, on a statement or showing of general relevance and reasonabl,
scope of the evidence sought. On contest, the court shall sustain the subpena or similar process
or demand to the extent that it is found to be in accordance with law. In a proceeding for ¢n-
forcement, the court shall issue an order requiring the appearance of the witness or the pro-
duction of the evidence or data within a reasonable time under penalty of punishment for con-
tempt in case of contumacious failure to comply.

(e) Prompt notice shall be given of the denial in whole or in part of a written application.
petition, or other request of an interested person made in connection with any agency pro-
ceeding. Except in affirming a prior denial or when the denial is self-explanatory, the notice
shall be accompanied by a brief statement of the grounds for denial.

(Pub. L. No. 89-554, Sept. 6, 1966. 80 Stat. 385 )

§556. Hearings; presiding employees; powers and duties; burden of proof;
evidence; record as basis of decision

(a) This section applies, according to the provisions thereof, to hearings required by section
553 of 554 of this title to be conducted in accordance with this section.

(b) There shall preside at the taking of ¢vidence—

(1) the agency;

(2) one or more members of the body which comprises the agency: or

(3) one or more administrative law judges appointed under section 3105 of this title.

This subchapter does not supersede the conduct of specified classes of proceedings, in
whole or in part, by or before boards or other employees specially provided for by or des-
ignated under statute. The functions of presiding employees and of employees participat-
ing in decisions in accordance with section 557 of this title shall be conducted in an impar-
tial manner. A presiding or participating employee may at any time disqualify himself. On
the filing in good faith of a timely and sufficient affidavit of personal bias or other disqual-
ification of a presiding or participating employee, the agency shall determine the matter as
a part of the record and decision in the case.

(c) Subject to published rules of the agency and within its powers, employees presiding at
hearings may—
(1) administer oaths and affirmations;
(2) issue subpenas authorized by law;
(3) rule on offers of proof and receive relevant evidence;
(4) take depositions or have depositions taken when the ends of justice would be served;
(5) regulate the course of the hearing;
(6) hold conferences for the settlement or simplification of the issues by consent of the
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parties or by the use of alternative means of dispute resolution as provided in subchapter

IV of this chapter; .

(7) inform the parties as to the availability of one or more alternative means of dispute
resolution, and encourage use of such methods;

(8) require the attendance at any conference held pursuant to paragraph (6) of at least
one representative of each party who has authority to negotiate concerning resolution of is-
sues in controversy;

(9) dispose of procedural requests or similar matters;

(10) make or recommend decisions in accordance with section 557 of this title; and

{11) take other action authorized by agency rule consistent with this subchapter.

(d) Except as otherwise provided by statute, the proponent of a rule or order has the bur-
den of proof. Any oral or documentary evidence may be received, but the agency as a matter
of policy shall provide for the exclusion of irrelevant, immaterial, or unduly repetitious evi-
dence. A sanction may not be imposed or rule or order issued except on consideration of the
whole record or those parts thercof cited by'a party and supported by and in accordance with
the reliable, probative, and substantial evidence. The agency may, to the extent consistent with
the interests of justice and the policy of the underlying statutes administered by the agency,
consider a violation of section 557(d) of this title sufficient grounds for a decision adverse
to a party who has knowingly committed such violation or knowingly caused such violation to
occur. A party is entitled to present his case or defense by oral or documentary evidence, to
submit rebuttal evidence, and to conduct such cross-examination as may be required for a full
and true disclosure of the facts. In rule making or determining claims for money or benefits or
applications for initial licenses an agency may, when a party will not be prejudiced thereby,
adopt procedures for the submission of all or part of the evidence in written form.

(e) The transeript of testimony and exhibits, together with all papers and requests filed in the
proceeding, constitutes the exclusive record for decision in accordance with section 557 of this
title and, on payment of lawfully prescribed costs, shall be made available to the parties. When
an ageicy decision rests on official notice of a material fact not appearing in the evidence in the
record, a party is entitled, on timely request, to an opportunity to show the contrary.

(Pub. L. No. 89-554, Sept. 6, 1965, 80 Stat, 386; Pub. L. No. 94409, §4(c), Sept. 13, 1976, 90
Stat. 1247; Pub. L. No, 95-251, §2(a)(1), Mar. 27, 1978, 92 Stat. 183; Pub. L. No. 101-532, §4(a),
Nov. 15,1990, 104 Stat. 2737.)

§557. Initial decisions; conclusiveness; review by agency;
submissions by parties; contents of decisions; record

(a) This section applies, according to the provisions thereof, when a hearing is required to
be conducted in accordance with section 556 of this title.

(t) When the agency did not preside at ihe recepiion of the evidence, the presiding em-
ployee or, in cases not subject to section 554(d) of this title, an employee qualified to preside
at hearings pursuant to section 556 of this title, shall initially decide the case unless the agency
requires, either in specific cases or by general rule, the entire record to be certified to it for de-
cision. When the presiding employee makes an initial decision, that decision then becomes the
decision of the agency without further proceedings unless there is an appeal to, or review on
motion of, the agency within time provided by rule. On appeal from or review of the initial
decision, the agency has all the powers which it would have in making the initial decision ex-
cept as it may limit the issues on notice or by rule. When the agency makes the decision with-
out having presided at the reception of the evidence, the presiding employee or an employee
qualified to preside at hearings pursuant to section 556 of this title shall first recommend a de-
ciston, except that in rule making or determining applications for initial licenses—

(1) instead thereof the agency may issuc a tentative decision or one of its responsible
employees may recommend a decision; or

(2) this procedure may be omitted in a case in which the agency finds on the record that
due and timely execution of its functions imperatively and unavoidably so requires.
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(c) Before a recommended, initial, or tentative decision, or a decision on agency reviey
the decision of subordinate employees, the parties are entitled to a reasonable opporty of
submit for the consideration of the employees participating in the decisions— .

(1) proposed findings and conclusions; or

(2) exceptions to the decisions or recommended decisions of subordinate employecs
to tentative agency decisions; and o

(3) supporting reasons for the exceptions or proposed findings or conclusions. Ty,
record shall show the ruling on each finding, conclusion, or exception presented. Alj dcciL_
sions, including initial, recommended, and tentative decisions, are a part of the record and
shall include a statement of—

(A) findings and conclusions, and the reasons or basis therefor, on all the materiy|
issues of fact, law, or discration presented on the record; and

(B) the appropriate rule, order, sanction, relief, or denial thereof.

(d) (1) In any agency proceeding which is subject to subscction (a) of this section, except 1o
the extent required for the disposition of ex parte matters as authorized by law—

(A) no interested person outside the agency shall make or knowingly cause to be
made to any member of the body comprising the agency, administrative law judge, or other
employee who is or may reasonably be expected to be involved in the decisional process
of the proceeding, an ex parte communication relevant to the merits of the proceeding;

(B) no member of the body comprising the agency, administrative law judge, or other
employee who is or may reasonably be expected to be involved in the decisional process
of the proceeding, shall make or knowingly cause to be made to any interested person
outside the agency an ex parte communication relevant to the merits of the proceeding;

(C) a member of the body comprising the agency, administrative law judge, or other
employce who is or may reasonably be expected to be involved in the decisional process of
such proceeding who receives, or who makes or knowingly causes to be made, a commu-
nication prohibited by this subsection shall place on the public recoard of the proceeding:

(i) all such written communications; )

(i) memoranda stating the substance of all such oral communications; and

(iii) all written responses, and memoranda stating the substance of all oral re-
sponses, to the materials described in clauses (i) and (ii) of this subparagraph;

(D) upon receipt of a communication knowingly made or knowingly caused to be
made by a party in violatiou of this subsection, the agency, administrative law judge, or
other employec presiding at the hearing may, to the extent consistent with the intercsts
of justice and the policy of the underlying statutes, require the party to show cause why
his claim or interest in the proceeding should not be dismissed, denied, disregarded, or
otherwise adversely affccted on account of such violation; and

(E) the prohibitions of this subsection shall apply beginning at such time as the
agency may designate, butin no case shall they begin to apply later than the time at which
a proceeding is noticed for hearing unless the person responsible for the communication
has knowledge that it will be noticed, in which case the prohibitions shall apply beginning
at the time of his acquisition of such knowledge.

(2) This subsection does not constitute authority to withhold information from Congress.
(Pub. L. No. 89554, Sept. 6, 1966, 80 Stat. 387; Pub. L. No. 94-409, §4(a), Sept. 13, 1976, 90
Stat. 1246.)

Mty 1

§558. linposition of sanctions; determination of applications for licenses;
suspension, revocation, and expiration of licenses

(a) This section applies, according to the provisions thereof, to the exercise of a power of
authority.

(b) A sanction may not be imposed or a substantive rule or order issued except within ju-
risdiction delegated to the agency and as authorized by law.
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(c) When application is made for a license required by law, the agency, with due regard for
the rights and privileges of all the interested parties or adversely affected persons and within
a reasonable time, shall set and complete proceedings required to be conducted in accordance
with sections 556 and 557 of this titie or other proceedings required by law and shall make its
decision. Except in cases of willfulness or those in which public health, interest, or safety re-
quires otherwise, the withdrawal, suspension, revocation, or annulment of a license is lawful
oaly if, before the institution of agency proceedings therefor, the licensee has been given—

(1) notice by the agency in writing of the facts or conduct which may warrant the action;
and
(2) opportunity to demonstrate or achieve compliance with all iawful requirements.

When the licensee has made timely and sufficient application for a renewal or a new license
in accordance with agency rules, a license with reference to an activity of a continuing nature
does not expire until the application has been finally determined by the agency.

(Pub. L. No. §9-554, Sept. 6, 1966, 80 Stat. 368.)
§559. Effect on other laws; effect of subsequent statute

This subchapter, chapter 7, and sections 1305, 3105, 3344, 4301(2)(E), 5372, and 7521 of this
title, and the provisions of section 5335(a)(B) of this title that relate to administrative law
judges, do not limit or repeal additional requirements imposed by statute or otherwise recog-
nized by law. Except as otherwise required by law, requirements or privileges relating to evi-
dence or procedure apply equally to agencies and persons. Each agency is granted the au-
thority necessary to comply with the requirements of this subchapter thrcugh the issuance of
rules or otherwisc. Subsequent statute may not be held to supersede or modify this subchap-
ter, chapter 7, sections 1305, 3105, 3344, 4301(2)(E), 5372, or 7521 of this titie, or the provi-
sions of section 5335(a)(B) of this title that relate to administrative law judges, except to the
extent that it does so expressly.

(Pub. L. No. 89-554, Sept. 6, 1966, 80 Stat. 388; Pub. L. No. 90623, §1(1), Oct. 22, 1968, 82
Stat. 1312; Pub. L. No. 95-251, §2(a)(1), Mar. 27, 1978, 92 Stat. 183; Pub. L. No. 95-454, title
VI, §801(a)(3)(B)iii), Oct. 13, 1978, 92 Stat. 1221.)

Chapter 7-—Judicial Review

§701.  Application; definitions.
§702. Right of review.
§703. Form and venue of proceeding,.
§704.  Actions reviewable.
§705.  Relief pending review.
§706. Scope of review.

§701, Application; definitions

(a) This chapter applies, according to the provisions thereof, except to the extent that—
(1) statutes preclude judicial review; or
(2) agency action is committed to agency discretion by law.
(b) For the purpose of this chapter—
(1) “agency” means each authority of the Government of the United States whether or
not it is within or subject to review by another agency, but does not include—

(A) the Congress;
(B) the courts of the United States;



165
‘—._‘_‘_‘--‘"“—-—._

NSTRATIVE LAW

(C) the governments of the territories or possessions of the United States;
(D) the government of the District of Columbia;
. (E.) agencies composed of representalivcs qf the parties or of represen(ativéé of ar.
ganizations of the parties to the disputes determined by them:;
(F) courts martial and military commissions;
(G) military authority exercised in rhe field in time of war or in occupied teritory; o
_ (H) runction§ conferred by sections 1738, 1739, 1743, and 1744 of title 12, chapter 2
of title ftl; or sections 1622, 1884, 1891--1902, and former section 1641(b)(2), of litle 50"
appendix; and .
(2) “person”, “rule”, “order”, “license ", “sanction”, “relief”, and “agency action™

the meanings given them by section 551 of this title,
(Pub. L. No. 89-554, Sept. 6, 1966, 80 Stat. 392.)

ave

§702. Right of review

A person suffering legal wrong because of agency action, or adversely affected or agprieved
by agency action within the meaning of a relevant statute, is entitled to judicial review there.-
of. An action in a court of the United States seeking relief other than money damages and
stating a claim that an agency or an officer or employee thereof acted or failed to act in an of-
ficial capacity or under color of legal authority shall not be dismissed nor relief therein be de-
nied on the ground that it is against the United States or that the United States is an indis-
pensable party. The United States may be named as a d=fendant in any such action, and a
judgment or decree may be entered against the United States:

Provided, That any mandatory or injunctive d=cree shall specify the Federal ofticer or officers
(by name or by title), and their successors in office, personally responsible for compliance.
Nothing herein (1) affects other limitations on judicial review or the power or duty of the court
to dismiss any action or deny relief on any other appropriate legal or eauitable ground; or (2)
confers authority to grant reliefif any other statute that grants consent to suit expressly or im-
pliedly forbids the relief which is sought.

(Pub. L. No. 89-554, Sept. 6, 1966, 80 Stat. 392; Pub. L. No. 94-574, §1, Oct. 21, 1976, 90 Stat.
2721.) '

§703. Form and venue of prcceeding

The form of proceeding for judicial review is the special statutory review procecding rele-
vant to the subject matter in a court specificd by statute or, in the absence or inadequacy
thereof, any applicable form of legal action, including actions for declaratory judgments or
writs of prohibitory or mandatory injunction or habeas corpus, in a court of competent juris-
diction. If no special statutory review proceeding is applicable, the action for judicial review
may be brought against the United States, the agency by its official title, or the appropriate
officer. Except to the extent that prior, adequate, and exclusive opportunity for judicial review
is provided by law, agency action is subjcet to judicial review in civil or criminal procecdings
for judicial enforcement.

(Pub. L. No. 89-554, Sept. 6, 1966, 80 Stat. 392; Pub. L. No. 94-574, §1, Oct. 21, 1976, 90 Stat.
2721.)

§704. Actions reviewable

Agency action macie reviewable by statute and final agency action for which there is no
other adequate remedy in a court are subject to judicial review. A preliminary, procedural, or
intermediate agency action or ruling not directly reviewable is subject to review on the review
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of the final agency action, Except as otherwise expressly required by statute, agency action
otherwise final is final for the purposes of this section whether or not there has been presented
or detcrmined an application for a declaratory order, for any form of reconsiderations, or, un- -
less the agency otherwise requires by rule and provides that the action meanwhile is inopera-
tive, for an appeal to superior agency authority.

(Pub. L. No. 89-554, Sept. 6, 1966, 80 Stat. 392.)
§705. Relief pending review

When an agency finds that justice so requires, it may postpone the effective date of action
taken by it, pending judicial review. On such conditions as may be required and to the extent
necessary to prevent irreparable injury, the reviewing court, including the court to which a case
may be taken on appeal from or on application for certiorari or other writ to a reviewing court,
may issue all necessary and appropriate process to postpone the effective date of an agency
action or to preserve status or rights pending conclusion of the review proceedings.

(Pub. L. No. 89-534, Sept. 6, 1966, 80 Stat. 393.)
§706. Scope of review

To the extent necessary to decision and when presented, the reviewing court shall decide all
relevant questions of law, interpret constitutional and statutory provisions, and determine the
meaning or applicability of the terms of an agency action. The reviewing court shall—

(1) compel agency action unlawfully withheld or unreasonably delayed; and

(2) hold unlawful and set aside agency action, findings, and conclusions found to be—

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
law;
(B) contrary to constitutional right, power, privilege, or immunity;
(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory’
right;
(D) without observance of procedure required by law:
(E) unsupported by substantial evidence in a case subject 10 sections 556 and 557 of this
title or otherwise reviewed on the record of an agency hearing provided by statute; or
(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by
the reviewing court,
In making the foregoing determinations, the court shall review the whole record or those parts
of it cited by a party, and due account shall be taken of the rule of prejudicial erroz.
(Pub. L. No. 89-354, Sept. 6, 1966, 80 Stat. 393.)

§1305. Administrative law judges

For the purpose of section 3103, 3344, 4301(2)(D), and 5372 of this title and the provistons
of section 5335(a)(B) of this title that relate to administrative law judges, the Office of Per-
sonnel Management may, and for the purpose of section 7521 of this title, the Merit Systems
Protection Board may investigate, require reports by agencies, issue reports, including an an-
nual report to Congress, prescribe regulations, appoint advisory committees as necessary, rec-
ommend legislation, subpena witnesses and records, and pay witness fees as established for
the courts of the United States.

(Pub. L. No. 89-554, Sept. 6, 1966, 80 Stat. 402; Pub. L. No. 90-83, §1(3), Sept. 11, 1967, 81
Stat. 196: Pub. L. No. 95-251, §2(a)(1), (b)(1), Mar. 27, 1978, 92 Stat. 183; Pub. L. No. 95-454,
title VIIL, §801(a)(3)(B)(iii), title IX, §906(a)(12), Oct. 13 1978, 92 Stat. 1221, 1225.)
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§3105. Appointment of administrative law judges

Each agency shall appoint as many administrative law judges as arc NECESSary for proge,
ings required to be conducted in accordance with sections 556 and 557 of this title. Adm'i‘t.d'
trative law judges shall be assigned to cases in rotation so far as practicable, and mqy not :\fx.
form duties inconsistent with their duties and responsibilities as administrative lnw‘judgc"u
(Pub. L. No. 89-554, Sept. 6, 1966, 80 Stat. 415; Pub. L. No. 95-251. §2(a)(1), (b)(2). (d)\(.]
Mar. 27, 1978, 92 Stat. 183. 184.) )

§3344. Details; administrative law judges

An agency as defined by section 551 of this title which occasionally or temporarily iy insyy.
ficiently staffed with administrative law judges appointed under section 3103 of tiis tyle may
use administrative law judges selected by the Office of Personnel Management from and with
the consent of other agencies.

(Pub. L. No. 89-554, Sept. 6. 1966, 80 Stat. 425; Pub. L. No. 95-251, §2(a)(1) (b)(2), Mar. 27,
1978, 92 Stat. 183; Pub. I.. No. 95-454, title [X, 906(a)(2), Oct. 13. 1978, 92 Stat. 1224,)

§5372. Administrative law judges

(a) For the purposes of this section, the term “administrative law judge” means an admin.
istrative law judge appointed under section 3105.

(b) (1) There shall be 3 levels of basic pay for administrative law judges (designated as Al
1,2, and 3, respectively), and each such judge shall be paid at 1 of those levels, in accordance
with the provisions of this section. The rates of basic pay for those levels shall be as follows:

AL-3, rate A 65 percent of the rate of basic pay for level IV of the Executive Schedule,

AL-3, rate B 70 percent of the rate of basic pay for level I'V of the Executive Schedule.

AL-3, rate C 73 percent of the rate of basic pay for level IV of the Executive Schedule.

AL-3, rate D 80 percent of the rate of basic pay for level IV of the Executive Schedule.

AL-3. rate E 85 percent of the rate of basic pay for level IV of the Executive Schedule.

AL-3, rate F 90 percent of the rate of basic pay for level IV of the Executive Schedule.

AL-2 95 percent of the rate of basic pay for level IV of the Executive Schedule.

AL-1 The rate of basic pay for level IV of the Executive Schedule.

(2) The Office of Personnel Management shall determine, in accordance with proce-
dures which the Office shall by reguiation prescribe, the level in which each administrative-
law-judge position shall be placed and the qualifications to be required for appointment to
each levzl.

(3) (A) Upon appointment to a position in AL-3, an administrative law judge shall be
paid at rate A of AL-3, and shall be advanced successively to rates B, C, and D of that level
upon completion of 52 weeks of service in the next lower rate, and o rates E and F of that
level upon completion of 104 weeks of service in the next lower rate.

(B) The Office of Personnel Management may provide for appointment of an ad-
ministrative law judge in AL-3 at an advanced rate under such circumstances as the Of-
fice may determine appropriate.

(¢) The Office of Personnel Management shall, prescribe regulations necessary to adminis-

ter this section.
(Pub. L. No. 89-554, Sept. 6, 1966, 80 Stat. 473, §5362; Pub. L. No. 95-251, §2(a)(1), (b)(1).
Mar. 27, 1978, 92 Stat. 183; renumbered §5372 and amended Pub. L. No. 95-434, title VIII,
§801(a)(3)(A)(ii), title IX, §906(a)(2), Oct. 13,1978, 92 Stat. 1221, 1224; Pub. L. No. 101-509,
title V, §529 [title I, 104(a)(1)], Nov. 5, 1990, 104 Stat. 1427, 1445))

=zl
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APPENDIX—0643

AMENDMENTS

1990 Pub. L. No. 101-509 amended section generally. Prior to amendment, section read as
follows: “Administrative law judges appointed under section 3105 of this title are entitled to
pay prescribed by the Office of Personnel Management independently of ageney recommen-
dations or ratings and in accordance with subchapter 11 of this chapter and chapter 51 of this
title.”

§7521. Actions against administrative law judges

(a) An action may be taken against an administrative law judge appointed under section
3105 of this title by the agency in which the administrative law judge is employed only for good
cause established and deiermined by the Merit Systern Protection Board on the record after
opportunity for hearing before the Board.

(b) The actions covered by this section are—

(1) a removal;
(2) a suspension;
(3) a reduction in grade;
(4) a reduction in pay; and
(5) a furlough of 30 days or less;
but do not include—
(A) a suspension or removal under section 7532 of this title;
(B) a reduction-in-force action under section 3502 of this title; or
(C) any action initiated under section 1215 of this title.
(Added Pub. L. No. 95-454, title 11, §204(a), Oct. 13, 1978, 92 Stat. 1137 amended Pub. L. No.
101-12, §9(a)(2}, Apr. 10, 1989, 103 Stat. 35.)
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