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ABSTRACT

The current law relating to a rape offence is contrary to good morals of general
public. More importantly, it also conflicts with law governing our society. Criminal law
concerning offences relating to sexuality in part of a rape offence under Section 276 and Section
277 of the Thai Criminal Code amended by Act Amending the Criminal Code (No. 19) B.E. 2550
results in an excessive modification in elements of the rape offence.

Prior to the amendment in B.E. 2550, the Section 276 and Section 277 of the Thai
Criminal Code did not provide a definition of “rape”. However, the Supreme Court of Thailand,
in its decisions, had guided that rape is an intercourse committed by inserting a genital or sexual
organ of a man into a genital or sexual organ of a woman. Although the rape offence has
subsequently amended, Thai courts still adhere to the Supreme Court’s guidance. Nonetheless, the
new Section 276 and Section 277 of the Thai Criminal Code additionally provide a definition of
“rape” contained in Paragraph two of each Section. The definition is “intercourse committed to
gratify the perpetrator’s sexual desire by inserting the perpetrator’s sexual organ into another
person’s sexual organ, anus, or oral cavity, or inserting any other objects into another person’s
sexual organ or anus”. As a consequence, the guidance of the Supreme Court can no longer be
applied, because it contradicts the written law.

To constitute a rape offence in foreign countries, the element of “sexual intercourse”
or “sexual penetration” must be satisfied. It automatically means that there must be insertion.

Therefore, the interpretation of Thai law is not consistent with the word “commission to” in the



Thai written law and is not accurate according to the principle of criminal law under the civil law
system adopted in Thailand.

As aresult, it is recommended that the element of “insertion” should be required so as
to constitute a rape offence under Thai law. Furthermore, the Thai Criminal Code should be
amended in order to make it consistent with the Supreme Court’s guidance. It is suggested that
the definition of “rape” should be “intercourse committed to gratify the perpetrator’s sexual desire
by inserting the perpetrator’s sexual organ into another person’s sexual organ, anus, or oral
cavity, or inserting any other objects into another person’s sexual organ or anus”. The suggested
definition would clarify the interpretation and enforcement of such law and, consequently, lead to

fairness for enforcement in the future.



