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ABSTRACT

This thesis has an objective to study Problems of Constitutionality in Conflicting with
the Rule of Law on assuming Criminal Liability of Corporation Representatives. The constitution
of Kingdom of Thailand various editions in the past including the current edition has endorsed the
basic rights of individuals in criminal based on the assumption that “in criminal cases must be
presumed that the accused or defendant is innocent” that is an important basic element of the rule
of law and also secure basic right and individual freedoms relating to criminal liability. The
Constitution guarantees to every individual who is not a criminal conviction unless there is an
evidence to prove that he is guilty. As a result, The Legislative has enacted the law which has an
effect to presume guilty of the defendant. So, the plaintiff has not the burden to proof the element
of the offense or intent of the defendants anymore. The Constitutional Court has used this
principal to consider the provisions of the law which assumes the criminal liability of the juristic
person’s representative is contrary to the Constitution and invalid. The Author had studied and
analyses primary data from book, journal papers, research report, International Law, Domestic
Law, Constitutional Court’s verdict and Digital media.

The studied result found that at the present there are many Acts in Thailand which
have the provision to presume the guilty of juristic person’s representative. Normally its will use
the word in the same pattern that “in case of misfeasor is juristic person, the Managing Director or
Representative who have an authorized to management of the juristic person shall be punishment
as same as the juristic person, except those can proof that they do not give any consent or joining
in such criminal offence. The Constitutional Court had considered and has a verdict in case no.

12/2012 make a summary that such provision of law was contrary to the constitutional of



kingdom of Thailand and also the rule of law because its presume the guilty of juristic person’s
representative by consider the person's status as a condition for liability only not cover to an acted
with intention of defendant.

The Author would like to suggests the study result of this thesis to the Ombudsman
and Courts including Thai citizen whom was violated on rights or freedoms term by the current
Constitution, Its shall complaint and raise this issue to the Constitutional Court to rule that
provision of law which presumption the guilty of juristic person’s representative as defined in any
Acts are contrary to Constitution and voidable. Moreover the author would like to suggest to Law
Reform Committee put this study result forward to National Reform Council and National
Legislative Assembly to proceed with the amendment of legal provisions of the original Act
defined assumptions of criminal liability for legal entities representatives contrary to the
Constitution by defining criminal liability provisions to surmise of the representatives of the legal
entities in a manner that “in cases where the offender is a corporate entity. If the offense of the
entity resulting from the direct or act as a duty to act of the President or the corporate entity
responsible for the operation of the firm. Shall be punished as provided for by the offense” This is
not a presumed criminal liability based on the person's status is conditional, however, attributed
the action and the plaintiff has the burden of proving that the defendant was the Managing
Director or Representatives of the offense caused by the command or to act as a duty as the
Managing Director or the corporate entity responsible for the operation of the entity or one of the
defendants intentionally before. It is not contrary to the rule of law and also complies with
International Covenant on Civil and Political Rights which are directly binding Thailand as a
member and the legal assumptions on the constitutional level, In the criminal case must be
assumed that the accused or defendant not guilty, or the rights of a person who is to receive the
first assumption in criminal that “accused or the defendant in a criminal case is innocent

(Presumption of Innocence).”



