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ABSTRACT

The purpose of this research is to study and analyze legal concepts of the payment
system and find out appropriate legal approaches to control over risks arising from entering into

payment transaction as well as undertaking payment services.

Owing to the great expansion of the trades and services, domestically or
internationally, over the past decades, the volume of payment transaction derived from such trade
and services has been increased inevitably. At present, information technology has been
developed rapidly. Therefore, it plays a very important role as it becomes the media, from the

debtor to the creditor, to make a payment transaction.

It may be said that almost 100% of payment transactions have been made through
electronic mechanism. In the past, both the state and private sectors have parts in the payment
service provisions. A payment system with high efficiency and safety will make the people have
confidence in the payment system of the country as a whole. Moreover, payment system is
extremely important to the economic growth of the country. If the payment system of the country
lacks efficiency and safety, it will result in a serious impact upon the financial institutions,

monetary policy implementation, and ultimately the economics of the country.

Over the past 10-20 years, investment in electronic technology was quite disinterested
by business people since the operating cost for providing services using such an electronic

technology was quite high. Besides, they believed that it’s was too risky because there was no



legal framework supporting if any disputes occur. Hence it was only the Bank of Thailand whose
function is to facilitate the smooth inter-bank payment that provides the systemically important
payment systems. On the other hand, commercial banks have developed their own payment
systems for their customer’s convenience by providing services of money withdrawal or deposit

through the Automatic Teller Machine.

Later, electronic media in the form of plastic card has been rapidly developed such as
Credit Card, Debit Card and Prepaid Card. Due to lower and lower cost of electronic system,
companies so called non-banks (i.e. they are not financial institutions under supervision of the
supervisory authority) began to undertake business of payment service providers. It is evidently

shown that payment service has been provided through their outlets such as convenient stores.

Author has made a study on the different legal aspects concerning the payment
system of Thailand and it was found that at present there are only 2 Ministerial Regulations of the
Ministry of Finance which that have been issued under the Proclamation of the Revolutionary
Party. No 58. The first one was issued to control the entrepreneurs of the Credit Card Business

and the second one was announced to control the entrepreneurs of the Prepaid Card.

Author therefore has made a study of the means to control the risks in providing
payment services of some foreign countries. It was found that it can be operated in 2 forms as
follows:

1.  Enacting a law empowering a government agency to supervise payment services
provider, similar to the supervisory power of Ministry of Finance over a commercial bank or a
finance company. |

2. Enacting a substantive law stipulating right, duties and responsibility of any party
involved in the electronic fund transfer chain, similar to the provisions under Title 21: Bills, Book

I1I of Civil and Commercial Code.



Author has made a summary and suggestion as follows :

® TFor a short term, the government should enact a law empowering an
government agency to regulate the electronic payment service providers. The quickest method is
to issue a Royal Decree under the provision in Section 32 of the Act on Electronics Transaction
B.E. 2544 (2001). This law allows the government to issue a subordinate law in form Royal
Decree and empower a government agency to regulate the electronic payment service providers.

® For a long term, a study, consideration as well as preparation for enacting
a substantive law stipulating right, duties and responsibility of any party involved in the electronic
fund transfer chain should be made.

® Having these two mechanism would enhance Thai payment system be equipped

with efficient legal framework in both regulatory aspect and adequate substantive law aspect.





