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ABSTRACT
179582

This thesis is a study of “Remedial Measures for Civil Damage relating to the
Property Forfeiture and Destruction” by focusing merely on measures which are implemented in
the laws of trademark and copyright. The problems in this regard are that at present, no any
measures in Thailand are used to destroy the infringing intellectual properties through the
property destruction under the civil litigation. Only penal measures have currently been enforced
to forfeit the offender’s properties and to vest such properties in the State. Therefore, if a right
owner wants to sue or proceed on only a civil case, he or she will not be entitled to remedies
through the exclusion and destruction of infringing intellectual properties. This is the way to
exclude or prevent such properties from the market.

In this thesis, the concepts, legal principles and practices are analyzed together with
the advantages and disadvantages for the implementation of civil measures to destroy properties
as a remedial tool for the damage by a right owner. Moreover, since the said measures have not
yet been provided in Thai intellectual property laws, the contents of this thesis aim to initially
provide the information in connection with the concepts, legal principles and practices relating to
remedial measures for the general civil damage, remedies for damage in intellectual property
cases and the background of measures to forfeit and destroy properties in Thailand. Subsequently,
remedial measures for the civil damage of trademark and copyright owners under Thai
legislations are compared with the said remedial measures for damage under legislations of other
countries, such as: England, the United States of America and Germany. The principles in the

Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) regarding remedies
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for civil damage, which are normally and consecutively practiced by member countries, are
applied as a guideline for this cornparison.

It is found from this comparative analysis that TRIPS agreement provides a wide
range of remedial measures to protect rights of the right holders. The said measures are based on
the main principles that the damage shall be rapidly remedied to protect further infringements and
the right enforcement shall be fair, uncomplicated and inexpensive. In civil area, apart from the
suppression of infringement and the compensation for damages, other damage remedies are
prescribed to vest the power to the Courts to order to get rid of or dispose the infringing goods
from the commercial channels as well as to destroy such properties. It is also found that in
England, the United States of America and Germany, remedial measures for civil damage are
implemented and the Courts are vested the power to order the destruction of infringing goods
under both trademark and copyright laws. The entire information implies and suggests that
Thailand’s trademark and copyright legislations lack remedial measures for civil damage through
the property destruction and the said measures should be added in Thai legislations with the same
level of normal practice by other countries.

The existing measures of property forfeiture and destruction under Thai legislations,
either Trademark Act, B.E. 2534 (1991) or Copyright Act, B.E. 2537 (1994), are penal measures.
They are provided in the said Acts and are enforced by virtue of the Penal Code together with
other rules and regulations. Subsequently, the process of property destruction is finally achieved.
The right owner has to pursue both civil and criminal actions against the alleged infringer, which
is inconvenient, complicated and expensive. When the existing legislations and the advantages
and disadvantages together with benefits to be entitled by all parties are analyzed, it is, in the
author’s opinion, necessary that the power be prescribed to vest to the Courts in rendering the
ordef to destroy the infringing goods in intellectual properties for civil cases. Under the said
provisions of destruction measures for civil cases, such measures can be proceeded on without
any prior provisions to forfeit infringing goods. Therefore, it is suggested that the Trademark Act,
B.E. 2534 (1991) and the Copy Right Act, B.E. 2537 (1994) be amended by adding the legal
provisions stipulating to vest the power to the right owner who is pursuing the civil action against
the alleged infringer in filing the application for the Court’s order to destroy the infringing goods
without pursuing criminal action against the alleged infringer.





