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# # 4686222934 : MAJOR LAWS

KEY WORD: SCIENTIFIC EVIDENCE/ LAW OF EVIDENCE/ CRIMINAL CASE
CHAMIDA LERTSITTHIKUL: PROOF OF FACT IN CRIMINAL CASE BY SCIENTIFIC
EVIDENCE: ANALYSIS OF THE CRIMINAL PROCEDURE AMENDMENT (CRIMINAL
EVIDENCE) BILL. THESIS ADVISOR: ASS0C. PROF. MATTAYA JITTIRAT,
THESIS COADVISOR : PROF. JARUN PAKDEETHANAKUL, 174 pp.

Scienlific evidence plays significant roles in proving guilt or innocence of the accused in criminal
cases. Evidence collected from the cnme scenes, e.g. finger nails, hair, body hair, blood stains and

semen stains, can be processad by scientific meathod in order to determine the offender of the crime.

The use of scientific evidence 1o prove facts in criminal cases in Thailand faces a number of
difficulties, for example, the guestion of authority. of governmental officers lo process scientific evidence or
collect intimate samples, such as blood or lissue, from the body of the suspecls or the accused and the

standard by which scieniific evidence is admitted and weighted in crnminal cases.

In light of such di‘ﬁ;-cu!ties‘ the Government has proposed the Criminal Procedure Amendment
(Criminal Evidence) Bill In this thesis, the Criminal Procedure Amendment (Criminal Evidence) Bill is
analysed by comparison with the theony and n.ﬂﬂnflhe proof of facts in criminal case by scientific

evidence adopted invarious foreign jurisdictions.

Based on the author analysis, the author has concluded that the Criminal Procedure Amendment
(Criminal Evidence) Bill conlains provisions which conform to the rules of the proekof facts in criminal
case by scienlific evidence adopted.in_other junsdictions, for example, the Criminal Procedure
Amendment (Criminal Evidence) Bill authorises governmental-officers (o collect inlimate samples from the
body.of the suspects.or the accused without violating their constitutional rights and freedom and provides
that the Government will be responsible for the costs'of processing scientific evidence. In the author's
opinion, the Criminal Procedure Amendment (Criminal Evidence) Bill, if enacled, will increase the

efficiency of the proof of facts in criminal case in Thailand.
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565 N.E. 2d 440 (Mass 1991).
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d4913A5 United ' States v. Downing  A1aL11I1 DNuEazinnsinvén

Reliability Requirement 11 lfiflunnsgrulunisfuiananundngiusandosiniu usanly
3| v L4 all aa o Y (=3 a a o %’/ dll a g
anuiugRuiinlunisatiadedeiassluan aeriuilyunlumeanszusunisnaangadl

\ ok g & Yy @ a &
LL@zﬂW?ﬂQU@NNWE‘]?ﬁqusLUﬂ"lﬁ‘Vlmﬂﬂ\‘]mﬂqLLW@zﬂ@ “NLﬂuﬂﬁ‘zmuﬁﬁyuwﬂLV]'Q@NSIJ\‘lﬂmZ:

753 F.2d 1224, 1238 ( 3° Cir 1985).
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¥
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a Ly = e ai o ¥ A ?/ | o all dl di o <3 1
n3ngaaiigatianevuw DNA Naztindrduiiuilunaiundngiuninaadiasiu ssifuum

=

AR

21251 Ed. 2d 469 (1993).

“ According to Daubert, before Scientific Expert Testimony can be admit, The
trial court must conclude, under Federal Rule of Evidence 104 (a) that the propose
testimony constitutes (1) Scientific Knowledge that (2) will assist the jury to understand

or determine a fact in issue.
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“In order to assess the Reliability of novel Scientific evidence under Rule 702,
the court instructed court to look at (1) Whether the scientific knowledge being
presented has been tested or whether it underlying theory can be falsified (2) Whether it
has been subject to peer review and publication; (3) What the techniques known rate of

error is ; and (4) Whether the technique is generally accepted in the relevant community.
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“AAS Zuckerman, “The Principles of Criminal Evidence”, (Clarendon : Oxford),

1989, page 29.



106

meinenAaniuasldlunsigaidefiaasalunianni NONNNE e sTinASIne
guldun wezsatnyafAnimauazneundnguluanesy) A.A. 1984 (The Police and
Criminal Evidence Act 1984) ¥7a (PACE) ?ﬁluﬂuﬂgumamﬁémwmefm@mmfmmu
mﬂfﬁéﬁm%mm"ﬁm@‘lumammfmwmuuﬁﬂgmlﬁ@ﬁﬁwLﬁuﬂﬁmtm Tan1rualszinn
1Rne AN U wldegnednian uarldutsdssinnaesneundngunasdanaw

aanwlu 2 Uszinn Ae

(1) Intimate Sample TeuAtne Avgdansaa suliun e, Uaga, itiel)

3
' 1
a8 o o

o 2eamag tudanie Taaiay diane aulEinniedansAuiug uazn s AuRIAnuaY

anaduaziiiugidalusenie“uaz
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. A489m399 ARlALA LEUNN 1T L EUIULBR D UNN Ity
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“uilaanA9n “Intimate” Sample as : A Sample of blood, Semen or any other
Tissue Fluid, Urine, Saliva or Pubic hair, or a swab taken from a person’s body Oirifice;

11 The Criminal Law Review 1990, page 481.

“"wtlaa1nAn9n A “non — Intimate” Sample means, “(a) a Sample of hair other
than Pubic hair : (b) a Sample taken from a nail or under a nail : (c) a Swab taken from

any part of a person’s body other than a body orifice.
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49 Alldridge Peter, “Recognizing Novel Scientific Techniques: DNA as a test

case”, The Criminal Law Review (October, 1992) page 693.

**Roderick Munday, Evidence (Third Edition) (Great Britain: Oxford University,
2005), page 346.
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* Roderick Munday, Evidence (Third Edition), page 347-349.
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*Ibid, page 349.

*uilaann “An expert’'s opinion is admissible to furnish the court with scientific
information which is likely to be outside the experience and knowledge of a judge or
jury. If on the proven facts a judge or jury can form their own conclusions without help,
then the opinion of an expert is unnecessary.”, Ibid.

*Ibid, page 351.
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*UURINNN www.aic.gov.au/conferences/outlook4/mouzos.pdf.

*Mcleod Neil, Obtaining Samples for DNA Analysis, Australia Law Journal 65
(June 1991) page 533.
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3.3 n1Inaieniggsasnlngunnedninaideaadaninifigma (To

arrange for them to examine by registered medical practitioners)

*The Crime Act 1958 (VIC), S 464 k.

*The Crime Process Act 1976 (TAS) S3, : Police Administration Act 1978 (NT), S
146.

®uilannann “Take...all such particulars as he may be deemed necessary for
the identification of such person” waz “ All such particular as may think necessary or

desirable for the identification of the person” a1n The Offences Act 1953 (SA) S 81(4).
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Academic Publishers, 1991), page 36.
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“A judicial police officer may carry out or supervise the taking of non-
intimate samples from any  person: able to| provide information about the offence in
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to suspect that he has committed or attempted to commit an offence, in order to carry

*nans adanans, “nengadaneiunh u e Tuenaluanenyn’, wi 32.
* dszunanguunedsiatsanacnennyizestsunalivaa atuudady
mmﬁmqﬂmm John Rason SPENCER QC Professor of Law, University of Cambridge,

WRINNN http://wings.buffalo.edu/law.bclc.resource.htm.
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out technical and scientific tests comparing them with traces or clues obtained for the
purposes of the inquiry.

He carries out or oversees measures to record identifying features, and
in particular the taking of fingerprints, palm prints or of photographs necessary for
consulting the relevant police files, and adding information to them, pursuant to the
regulations applicable to the file in question.

The refusal, by a person against whom there exists any plausible reason
or reasons to suspect that he has committed or attempted to commit an offence, to
comply with the procedures mentioned in the first and second paragraphs and ordered
by the judicial police officer to be taken, is punished by a year's imprisonment and by a

fine of €15,000.”
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T Title XX (MN9AN 20) 109lsznaangunedsnNaIsouIAINennyn 1y
uNanANdfag J1udeyaa1eain 18 1o LiaaATeslseinAliaAg (The  National
Computerized Genetic  Information  Database) NA"9A8 N1MT 706-54"° Anuua 1l
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Hugudeyanafrauiedugudnandlunisiusumndeyaanaiuis 1 1
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12 1e9YARRTNYNFARRUIINTZINANINIART Y lug s NERR N U [T R 706-

71 dI ¥ ' a d‘ [ IS Qj o Aa | a d‘ [ o e
55 sﬁﬂiﬁLLﬂ AIMNHNALAEANLLNA, AINNALNEINUTARLLASTINNNE, AIMNNALNLINLNTNE,

" Ibid., Article 706-54 “The national automated database of DNA profiles,
placed under the supervision of a judge, is designed to centralize the DNA profiles
resulting from biological traces, and also the DNA profiles of persons convicted of the
offences outlined in article 706-55, in order to facilitate the identification of and the
search for the perpetrators of these offences.. .......

Judicial police officers may also, on their own initiative or at the request of the
public-prosecutor,-compare the DNA profiles of-any. person against.-whom there exist
any plausible reason or reasons to suspect that they have committed a felony or a
misdemeanor, with any data in the database; but these profiles may not be
stored..........

" bid, Article 706-55 “The national automated database for DNA profiles
centralizes DNA profiles and traces relating to the following offences:

1° offences of a sexual nature, described in article 706-47 of the present Code,

and also the misdemeanor provided for by article 222-32 of the Criminal Code;
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AmEmnaaiunTsaiiadszTamiind Atyaeedy, Anunanaaiunisienisine, tasy
ulaaRune, 89ANTRNTEYINTIH WAZAYINRANEIALNUNENENRU AsiliNeAdNazaIN
Tun19s2y Ay ARAYTRAUINENITINANEA g U9 IiNa 191

a o=l 3

doyaa1efuii B 19299YAAS UATWENUUANFIWAEAALNNINIEN
AauEn azgniivlilugiudeyan 18u 1o wisend AuA1daedntiafei9aa (Judicial
police officer) MIHANNAANUENNFA19AULNAT VTDANNA5B9TBTBINININUTLNITLARM

(The District Prosecutor) u‘?@ﬁq%‘@wmm;’jﬁwqﬂmmumu (The Investigating Judge)

2° crimes against humanity, felonies involving intentional attacks on human life,
torture and acts of barbarity, intentional violent acts, threatening personal violence, drug
trafficking, offences against human liberty, human trafficking, procuring, the exploitation
of begging, and the endangerment of minors, provided for by articles 221-1 to 221-5,
222-1 10 222-18, 222-34 to 222-40, 224-1 to 224-8, 225-4-1 10 225-4-4, 225-5 to 225-10,
225-12-1 to 225-12-3, 225-12-5 to 225-12-7 and 227-18 to 227-21 of the Criminal Code;

3° felonies and misdemeanors which constitute theft, extortion, fraud,
destruction, damage and threats to attack property provided for by articles 311-1 to
311-13, 312-1.to 312-9,.313-2 and.322- 1 to 322-14 of the Criminal Code;

4° violations of the fundamental interests of the nation, terrorist acts, forging
currency; and-criminal associations provided for-in articles 410-1-to 413-12, 421-1 to
421-4, 442-1 to 442-5 and 450-1 of the Criminal Code;

5° misdemeanors provided for in articles L 2353-4 and L 2339-1 to L 2339-11 of
the Defence Code;

6° offences relating to handling or laundering the proceeds of any of the
offences set out under 1° to 5° above, provided for by articles 321-1 to 321-7 and 324-1
to 324-6 of the Criminal Code.
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“Ibid, Article 706-56 “l.- A judicial police officer may obtain or supervise the
obtaining of a biological sample from persons mentioned in the first, second and third
paragraphs of article 706-54 to permit genetic profiling. Before carrying out this
procedure, he may check or get a judicial police officer to check that the genetic profile
of the person concerned is not already stored, for the purposes of his civil status only, in
the national automated database of DNA profiles.

In order to carry out this profiling, the judicial police officer may commission any
person authorised under the conditions fixed by article 16-12 of the Civil Code, without it
being necessary for the person to be officially registered on a list of judicial experts; in
these circumstances, the person then takes the oath in writing provided for by the
second paragraph-of article 60 of the present Code.

On the orders of the judicial police officer or the district prosecutor, or the
investigating judge; the persons authorised-in-accordance with.the previous paragraph
may proceed, by using any available means, including the use of telecommunication, to
take steps to record the genetic profile in the national automated database of DNA
profiles.

Where it is not possible to take a biological sample from a person mentioned in
the first paragraph, the genetic profiling may be carried out using any biological material

that may have detached itself naturally from the body of the person concerned.
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Where this is a person sentenced for a felony or a misdemeanour punished by
ten years' imprisonment, the sample may be carried out without the consent of the
person concerned on the written orders of the district prosecutor.

II. The refusal of person to allow the taking of a biological sample provided for by
the first paragraph of section | is punished by a year's imprisonment and by a fine of
€15,000.

Where the offences have been committed by a person convicted of a felony, the
penalty is two years' imprisonmentand a fine of €30, 000.

Notwithstanding the provisions of articles 132-2 to 132-5 of the Criminal Code,
these penalties are cumulative with those liable to be imposed for the offence in
connection with which the samples were taken, and may not run concurrently.

A person subject to this sampling who carries out or attempts to carry out
manoeuvres designed. to substitute the biological material of a third person for his own,
with or without-the consent of this third person, is-punished by three years' imprisonment
and a-fine of €45,000.

lIl. Where the offences provided for by the present article are committed by a
convicted person, they entail as of right the withdrawal of all reductions of sentence from
which this person has benefited, and prohibit the granting of new reductions of

sentence.”
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