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# #4686229334 : MAJOR LAWS

KEY WORD: NCD / NEGOTIABLE INSTRUMENT / A HOLDER IN DUE COURSE
THITINAN MONGKOLPITAKSUK : NEGOTIABLE CERTIFICATE OF DEPOSIT: CASE
STUDY OF THE NEGOTIABLE INSTRUMENT AND ITS APPLICABLE LAW. THESIS
ADVISOR: ASSOC. PROF. PAITOON KONGSOMBOON. pp. ISBN 974-14-2688-7.

Negotiable Certificate of Deposit (NCD) is made to call up capital from people and to facilitate negotiable
financial instrument transfer and to protect a transferee in good faith.

The negotiable instrument must possess three significant characteristics: (1) That instrument can be
transferred by delivery or endorsement and delivery and without notifying the party liable to the instrument about the
transfer; (2) The transferee is fully entitled to the rights of the instrument and can, by himself, initiate a lawsuit according
to that instrument; and (3) The transferee must obtain the instrument for value and in good faith.

By applying some provisions from Civil and Commercial Code Title Re: Bills, the NCD cannot be a useful
negotiable instrument according to the law concerning the negotiable instrument. For instance, Civit and Commercial
Code Section 915(1) stipulates that the maker of the NCD has to obliterate or limit his liability. This is contradictory with
the principle of the liability of primary parties which makes him unconditionally liable to what the parties agreed upon.
For another example, Civil and Commercial Code Section 995(3) lays its principle that the holder can cross-cheque and
note ‘Not Negotiable’ in the NCD. As a result, although the next transferee obtains the NCD in good faith, he does not
earn a better right than the transferor by virtue of Civil and Commercial Code Section 999. Or perhaps it is due to the
fact that the existing provisions are not sufficient to make the NCD a useful negotiable instrument. To illustrate, there are
no provisions regarding the holder in due course. Civil and Commercial Code only defines that the holder must possess
and obtain the instrument in good faith as well as being able to show that the bill has uninterrupted series of
endorsement but there are no provisions stipulating that the holder in due course must have obtained the instrument
before its due date although it is an important characteristic of the holder in due course. Such importance is because the
holder in due course must have been transferred the instrument before it becomes due. If the transfer was made after
the due date, the transferee would then get the restriction it might have on the instrument and the transferee had no
better right than the transferor of such instrument.

Therefore, it is necessary to amend The Commercial Bank Act, (No.3) B.E. 2535 and Act on The
Understanding of Financial Business, Securities Business and Credit Foncier Business, (No.3) B.E. 2535 which are
applied to the NCD. In order to make the NCD a useful negotiable instrument, some provisions in Civil and Commercial
Code Title Re: Bills need to be exploited. Sections that are not in line with the negotiable instrument principle should not
to be exploited. And for the issues that are not stated in Civil and Commercial Code, they can be specifically stated in
details; for example, app|yif'sg Section 924 to the NCD, or enacting a provision with regards to the holder in due course
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who has to obtain the instrument before it becomes due.





