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ABSTRACT

It has been widely accepted that liberal economic system will help promote economic
progress and development and the optimum allocation of resources. The important characteristics
of the liberal economic system are the existences of free and fair competition among business
enterprises, allowing the market to direct economic activities. Many countries, including
Thailand, have enacted trade competition laws to promote free and fair competition by prohibiting
business enterprises from taking any act that could restrict or distort competition or which
amounts to abuses of dominant positions.

At present, the importance of international trade and commerce to the Thai economy
cannot be underestimated as the Thai economy strongly relies on export for its growth. However,
the ambiguity of the Trade Competition Act B.E. 2542 (1999) on its applicability to acts of
foreign business enterprises needs to be considered and clarified. The first issue to be addressed is
that the Act does not clearly prescribe whether co-operation between a foreign business enterprise
and a domestic business enterprise to restrict competitionin Thailand-is subjectto Section 27 of
the Act. The second is whether foreign business enterprises whose acts fall within the scope of
Section 28 would be subject to the penalties prescribed by such Section. Both cases have the
effect of restricting or distorting competition in the Thai market and limiting the consumers’
choice in the acquisition of goods and services. These aforementioned ambiguities could give rise
to serious problems in the future; therefore, it would be, both academically and in practice, proper
to conduct an in-depth research on these issues. The research methodology includes a
comparative inquiry into trade competition laws and practices of the United States of America

and the European Union, together with relevant judicial decisions. In addition, the author has also



studied the scope and enforcement policies of Section 27 and Section 28 of the Trade
Competition Act B.E. 2542 (1999) by taking into account of objectives and spirit of such Act.
After having completed a thorough study, the author is of the opinion that although
the Trade Competition Act B.E. 2542 (1999) does not clearly mention foreign business
enterprises and there is no clarification from the Trade Competition Commission of Thailand
regarding this issue, Section 27 of the Act should be interpreted widely to include such abusive
acts of foreign business enterprises that take place outside the Kingdom, nevertheless having
impact on competition in the Thai markets, as the spirit of the Act, and also the intention of the
drafters are to promote free and fair competition in the market and to prevent unfair treatment
from abuses of dominant positions. However, such wider application would inevitably affect
foreign business enterprises and could also be considered as a violation of other countries’
sovereignty. Therefore, such application of the Trade Competition Act B.E. 2542 (1999) outside
the country must be made carefully and only in the case that warrants such application. As for the
legal measure under Section 28, the view is that the penalty prescribed is not included to apply to
foreign business enterprises as the intention of the Section is to ensure that consumers shall be
liberal to acquire, without restriction or prohibition, goods and services from abroad for personal

use.





