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2 Separate opinion of Judge Alfaro, supra note 23, p. 41.

*® Vladimir duro Degan, Sources of International Law, (Boston: Martinus Nijhoff

Publishers, 1997), p. 349, E. Suy, Les actes juridiques unilatéraux en droit international
public [unilateral legal acts in international public law] (Paris, 1962), p. 61, Quoted in

Seventh report on unilateral acts of States, supra note 2, p. 73.
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“Revue générale de droit international public(1979), vol.83, pp.143-144. Quoted
in Seventh report on unilateral acts of States, /bid, para. 189, p. 73.

* “ e silence comme manifestation de volonté en droit international public”,
(Revue générale de droit international public (1963), vol. 67, p. 53, Quoted in Seventh

report on unilateral acts of States, ibid, para 189, p. 73.
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* International Law Commission Reports, UN Doc. A/55/10, chapter VI unilateral

acts of states, 52 session 2000, para. 585, p. 96.

** Article 65 of Vienna Convention on the Law of Treaties 1969 : Procedure to be
followed with respect to invalidity, termination, withdrawal from or suspension of the
operation of a treaty

1. A party which, under the provisions of the present Convention, invokes either
a defect in its consent to be bound by a treaty or a ground for impeaching the validity of
a treaty, terminating it, withdrawing from it or suspending its operation, must notify the
other parties of its claim. The natification shall indicate the measure proposed to be
taken with respect to the treaty and the reasons therefore.

2. If, after the expiry of a period which, except in cases of special urgency, shall
not be less than three months after the receipt of the notification, no party has raised
any objection, the party making the notification may carry out in the manner provided in

article 67 the measure which it has proposed.



116

= % o 1 A P2 Y a a o [ dj o 1=l aaa
L?F;Iﬂﬁ"i’]\‘iﬂ\?ﬂ@’]’]‘ﬂ’]@ﬂ‘ﬂiﬂ’)’]ﬂ’ﬂiﬁmﬂ@uﬁ@ﬂ_lﬂ_l”l'&‘ﬂﬂﬂJ”I‘EI Gﬁ\‘iﬂ’]?ﬂ’iﬂﬂ\lﬁfutﬂﬁlllﬂ\lllﬂ{]ﬂ?ﬂq

[~

|
=

peUauesedgnsaiandefiineanenaziinausdnynraedeudn

2. wwe1 252 wiseydnyrandszgnanfdnfeanguunanzia .A.1982° i
%ﬁmumiuﬁmmﬁumu‘[mma‘ﬁuﬁa&gm (Implied consent) 1895511818l luizasa94
o dl A & 1

n3dgAneAanimensialneigauvreatAnisssndedszimaniatinainisnluiem

49

a [ A Al % [ % 1 dl v v o 1
iAsgRas i zdelwan waniy dvinnieudsainnisuennaia@eenisduniidanans
\unan 6 ineuuds Fgradelildendadnfuanizianzadla munldniiuunlunnsi

f3fuannanaenaniiun1sAuAdaduRInaa s

1 e

nnstlatesl (silence) TuanunIsalianNad AU ANWiInAuN198usaN (consent)

2

waznalinananIangunnelwiun 998 uantanguniemailiaiunsnazgnAndulilu

*! Article 252 of UNCLOS 1982 : Implied consent

States or competent international organizations may proceed with a marine
scientific research project six months after the date upon which the information required
pursuant to article 248 was provided to the coastal State unless within four months of
the receipt of the communication containing such information the coastal State has
informed the State or organization conducting the research that:

(a) it has withheld its consent under the provisions of article 246; or

(b) the information given by that State or competent international organization
regarding the nature or objectives of the project does not conform to the manifestly
evident facts; or

(c) it requires supplementary information relevant to conditions and the
information provided for under articles 248 and 249; or

(d) outstanding obligations exist with respect to a previous marine scientific
research project carried out by that State or organization, with regard to conditions
established in article 249.

2 guideniu dwiesdnnsssuinassmaluszduigonaiu n1stlaestecy

gdundnnadndunisiiuganlaais  (implied consent) luFasradni1ssindulaaadasdnsg

o 1 = o
AINANILAZAZHEA MUUN



117

o

3 ! 1 ¥
NEndsLuNugIundtanun N dulinguaneesiy ludymsinaiauansieainianun du
a d’f [ % o gJ/

LLﬁ@?qmﬂﬁg (actual  will) TIAMLALNIENNATLAWITUHANIANNNFTILREIUD g UR

ANAN

A1 wﬂfiﬁmmmﬁuuﬁ@?waﬁg (actual will)
' ] v

a o = v v ¥

v 1
W daunauddyyrnudatadredulallsnaliindeasdinaialilsfdn lu

[

A
i
anunsafle Maaziiufiazdndiuazdesgninnudndunisinudsiannunduutias
18435 (actual wil) FannsaziiuiiazAnA1L (failure to protest) TaewiludaanunsamAay
E3ifhunseesiulngnisfiaee (acquiescence) vk Haumvesansfynydnedi wauni
gn&utlegu (implied consent) 13Jmm:m‘ﬁ'@zLﬁﬂmuu?‘@‘ﬂﬁué’qmn?gﬁiﬁ%um@m:wﬂu
NNENAY

lannnstiugudnannisaansulae lilfudamnAnn  (acquiescence) anal#su
WANNNTNIAINNNSTeLaE (silence) Fevdnnnasananaiutlsviduniienidanugnuass
prdndynn el fiuas luuiuafiniuan audl MacGibbon énanadn “wdnnis
Euﬂ@uimﬂmiﬁqmﬂ (acquiescence) ﬁ’\gﬂLLUUNW@’mﬂ’]?ﬁ:QL'ﬂH (silence) 1ran9 ldlnNg

o

AA (absence of protest) iaan1unisnd dalaevialudaldinsGaniaslidyynsan
A e, 3B o o - . = e
pouaueslunemidudsslamd “dely wdnnistiae (sience) a1ainamaiuiiunis
a QI . A [ dliz‘v J . . A
gusanlnanisliasey (acquiescence)  visaLluiidnda silent  acquiescence W3
. . £ o el o o o A oA A o
acquiescence by silence aiflundninauainlvitatieAunianguang nanafe Welaniudey
o v A o o A a 4 = = a
Auadnligniesizanisnszrinduneduiiunisaziiin feauReuvrenisticag1edynng
dl I 1 :l/ 4 [ A a [ o o 1 1o Y A
wikianaiimuuNnadyanaiulfeeniuvsetuneniuninszinAnanlne liAnfuvse
= 4 o i’/ =K o & o ! a a le = ¥ ] = A =
Fanfes Ay A liiyaradinanadednsiiazizanfesseninugaidavisennnuideie
o 1™
AANANI9ANTINNGUNIE Voluntaristic  AesLNeDeNayniuzaIngnasila lu
nguNgszndelszina uariusnsaila Jegnuduenuiainnguunasendnelszing

ManupIueg iU ANEWNaNY293T (consent of state) A4B1ANANTLATT NTUARIEENTY

“.c. MacGibbon, “The Scope of Acquiescence in International Law”, Th

British Year Book of International Law (BYIL), Vol. 31, (1954), p. 143.

34 A H H H ”
Definition of silence is acquiescence”,

<http://en.wikipedia.org/wiki/Acquiescence >, August 2009.
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* First report on unilateral acts of States, UN Doc. A/CN.4/486, para. 50-51,

p. 11, Seventh report on unilateral acts of States, supra note 2, para. 187, p. 72.
* Ex injuria jus non oritur is a principle of international law. The Latin phrase has

been translated as “illegal acts cannot create law”.
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“ Krzysztof Skubiszewski, Unilateral Acts of States, in Mohammed Bedjaoui(ed),

International Law: Achievements and Prospects, (Paris: Martinus Nijhoff Publishers,

1991), p. 229, noting that a strictly unilateral promise should be distinguished from a
promise made by a State in response to the request of another State; from a promise
whose purpose is to obtain its acceptance by another State; and from a promise made
on condition of reciprocity. See in First report on unilateral acts of States, supra note 35,
para. 167, pp. 30-31.
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international public”, Revue générale de droit international public, vol. 83 (1979), p. 639.
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* Krzysztof Skubiszewski, Unilateral Acts of States, in Mohammed Bedjaoui(ed),
supra note 49, p. 230.

* Nuclear Test Case (New Zealand v. France), supra note 11, para. 51, p. 474,
Nuclear Test Case (Australia v. France), supra note 11, para. 49, p. 269, the Court
considered that, “of the statements by the French Government now before the Court, the
most essential are clearly those made by the President of the Republic. There can be no
doubt, in view of his functions, that his public communications or statements, oral or
written, as Head of State, are in international relations acts of the French State. His
statements, and those of members of the French Government acting under his authority,
up to the last statement made by the Minister of Defence (of 11 October 1974),

constitute a whole. Thus, in whatever form these statements were expressed, they must
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Martinus Nijhoff Publishers, 1998), p. 217.
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137

o 1 dl & o o dl -dl 1 E/
mnmqLW@IMNN@QﬂwmgImmmerw’]a‘mﬁluwmmqﬁlumumemmmmmuu .......

FNae19AINAN8719R LT UAIINATNIN HANTANAL T TN MILFARZNTENI 16 I a1una Tl

a 49

1%

PAL L mmmmum34ﬂ:m°n@ﬁguum’?‘mMﬁuluﬁmmﬂuzﬁ“mwuﬁ’ﬁmﬂizmﬁ wazluEas

NN UR95TNILUaY

d49

[ 4 U 2 %

reaenanafresiulAaduanuiuaANAnNdIuARuTa RS U1 B U

Dy

19

wanwilaannyanai ldfuneudiuialinsziinisunuigluseuiunesauidoynyn a1a

[7Aa7]

v 1
v o o O

ad 1 e A o I a 4 a v a %4 a
ATRNARR! gimﬁl')ﬁﬂ'ﬁ‘ﬂ'ﬂﬁNﬂ’WLLD@\?ﬂ’]ﬁ‘ﬂAMﬁ"ﬂﬁ’]ﬂﬁ‘ZﬂqﬂIZJ’]EIL@EI"JVLQ mum’mmimmnmum

(context) wBNANANAdETAIANAYADTINTIEUINUsTIAlUuARAINATD Felg&nelAenng

NIENNTBNITNUATINNIINITNIIEYATITN (Minister of Justice) 189Ll5imMAILAN
winfiarsanfadsziaunisnauauialiununueeedy Wu fununianiye

(Diplomatic Representatives) %xﬂflﬂ'J’13J'm34’1ﬁ‘ﬂﬁ%ﬂ?:ﬁ’]ﬂ’]ﬂ%iﬁﬂhﬂﬂﬂmewﬁ’]‘ﬁﬁu

%

didtynisluEesineesiguia Adnldaiuialunig

232

IFFuNauUNE 299NN

'
=2 ] =

AHANTUSHBNEUAN ATRLAGNDNAIUANS] iNeades Fatnady Aunisdszudng

©

Uszina Aun192uas Aunisinfedaans Auganan Aunseenu s geldndnsiu
NOUNIENIARIATIN (the law of armed conflict) e lBNUIAARTNALITITYTINIINITMNNET
aznsiinisueLsensuEeanisdnnissing duhafegnsedan Aatiu 3senananaing
agtlfdnluilaqiudesdns  (organs)  2esfguinuiaiieadesdunginisniaes
v o 5 ! dl 6 o ! 14 4 Y & KR o [ I
ANANTUSTENIaUssmA Ssaniunnsaidenanaldazieuldiiiudanisnssindienien

90955"°
a9

Case concerning Armed Activities on the Territory of the Congo (New
Application: 2002) (Democratic Republic of the Congo v. Rwanda), supra note 73, para.
47. the Court observed that “with increasing frequency in modern international relations
other persons representing a State in specific fields may be authorized by that State to
bind it by their statements in respect of matters falling within their purview. This may be
true, for example, of holders of technical ministerial portfolios exercising powers in their
field of competence in the area of foreign relations, and even of certain officials”

" Krzysztof Skubiszewski, Unilateral Acts of States, in Mohammed Bedjaoui(ed),

supra note 49, p. 230.
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™ Article 46 Provisions of internal law regarding competence to conclude
treaties

“1. A State may not invoke the fact that its consent to be bound by a treaty has
been expressed in violation of a provision of its internal law regarding competence to
conclude treaties as invalidating its consent unless that violation was manifest and
concerned a rule of its internal law of fundamental importance

2. A violation is manifest if it would be objectively evident to any State
conducting itself in the matter in accordance with normal practice and in good faith.”

% “Invalidity of a unilateral act that conflicts with a norm of fundamental
importance to the domestic law of the State formulating it

A State that has formulated a unilateral act may not invoke as grounds for
invalidity the fact that the act conflicts with its domestic law, unless it conflicts with a

norm of fundamental importance to its domestic law and the contradiction is manifest.”
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supra note 49, p. 231.
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*In the Nuclear Tests Cases the Court observed that, “It is well recognized that
declarations made by way of unilateral acts, concerning legal or factual situations, may
have the effect of creating legal obligations. Declarations of this kind may be, and often
are, very specific. When it is the intention of the State making the declaration that it
should become bound according to its terms, that intention confers on the declaration
the character of a legal undertaking, the State being thenceforth legally required to
follow a course of conduct consistent with the declaration. An undertaking of this kind,
if given publicly, and with an intent to be bound, even though not made within the
context of international negotiations, is binding. [....]" see in Nuclear Test Case (New
Zealand v. France), supra note 11, para. 46, p. 472.

® Ibid., para. 49, p. 473.
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* “Interested States may take cognizance of unilateral declarations and place
confidence in them”, see Nuclear Test Case (New Zealand v. France), /bid., para. 49,
p. 473.

87 . . . .
Reference to Jean-Paul Jacqué, A propose de la promesse unilatérale, Mé

langes offerts a Paul Reuter (Paris, 1981), p. 342 Quoted in Vladimir duro Degan, supra
note 26, p. 289.

* Third report on unilateral acts of States, UN Doc. A/CN.4/505, para. 129, p. 18.
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% Eighth report on unilateral acts of States, UN Doc. A/CN.4/557, para. 55-69,

pp. 12-14.

* 6. Unilateral declarations may be addressed to the international community as
a whole, to one or several States or to other entities. See in Guiding Principles
applicable to unilateral declarations of States capable of creating legal obligations,
2006

" “Thus interested States may take cognizance of unilateral declarations and
place confidence in them, and are entitled to require that the obligation thus created be
respected.” cited in Nuclear Test Case (New Zealand v. France), supra note 11, para.
49, p. 473, Nuclear Test Case (Australia v. France), supra note 11, para. 46, p. 268, see

also “1. [....] States concerned may then take them into consideration and rely on them;
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such States are entitled to require that such obligations be respected.”, cited in Guiding
Principles applicable to unilateral declarations of States capable of creating legal
obligations 2006.

* In the Nuclear Tests Cases, the court said “One of the basic principles
governing the creation and performance of legal obligations, whatever their source, is
the principle of good faith. Trust and confidence are inherent in international co-
operation, in particular in an age when this co-operation in many fields is becoming
increasingly essential. Just as the very rule of pacta sunt servanda in the law of treaties
is based on good faith, so also is the binding character of an international obligation
assumed by unilateral declaration” cited in Nuclear Test Case (New Zealand v. France),

Ibid., para. 49, p. 473, Nuclear Test Case (Australia v. France), /bid., para. 46, p. 268.
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* Krzysztof Skubiszewski, Unilateral Acts of States, in Mohammed Bedjaoui(ed),
supra note 49, p. 232, Karl Zemanek, Unilateral Legal Acts Revisited, edited by Karel
Wellens, supra note 70, p. 217, Vladimir duro Degan, supra note 26, p. 304, ﬂﬁzam%f
N3, 19U 1Beeraadt 6, . 193.

o Krzysztof Skubiszewski, Unilateral Acts of States, in Mohammed Bedjaoui(ed),
Ibid., p. 232.

° In the Nuclear Tests Cases, the Court noted that “In these circumstances,
nothing in the nature of a quid pro quo, nor any subsequent acceptance of the

declaration, nor even any reply or reaction from other States, is required for the
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declaration to take effect [....]", see Nuclear Test Case (New Zealand v. France), supra
note 11, para. 46, p. 472.

% “[....] Thus, in whatever form these statements were expressed, they must be
held to constitute an engagement of the State, having regard to their intention and to the
circumstances in which they were made.”, see in Nuclear Test Case (New Zealand v.

France), Ibid., para. 51, p. 474.

. Rosalyn Higgins, Recueil des Cours de I” Académie de Droit International

(1991), Vol.230, p. 65.
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* Article 33 of Vienna Convention on the Law of Treaties 1969
1. When a treaty has been authenticated in two or more languages, the text is
equally authoritative in each language, unless the treaty provides or the parties agree
that, in case of divergence, a particular text shall prevail.
* Article 34 of Vienna Convention on the Law of Treaties 1969
A treaty does not create either obligations or rights for a third State without its consent.
" Article 35 of Vienna Convention on the Law of Treaties 1969
“ An obligation arises for a third State from a provision of a treaty if the parties to
the treaty intend the provision to be the means of establishing the obligation and the

third State expressly accepts that obligation in writing.”
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°“9. No obligation may result for other States from the unilateral declaration of
a State. However, the other State or States concerned may incur obligations in relation
to such a unilateral declaration to the extent that they clearly accepted such a
declaration.”, see in Guiding Principles applicable to unilateral declarations of States
capable of creating legal obligations 2006.
" Article 36 : Treaties providing for rights for third States
1.A right arises for a third State from a provision of a treaty if the parties to the
treaty intend the provision to accord that right either to the third State, or to a group of
States to which it belongs, or to all States, and the third State assents thereto. Its assent
shall be presumed so long as the contrary is not indicated, unless the treaty otherwise

provides

" Fifth report on unilateral acts of States, UN Doc. A/CN.4/525/Add.2, para. 155

p. 4.
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manner)

"® Nuclear Test Case (New Zealand v. France), supra note 11, p. 472, para. 46,
p. 474, para. 53, Nuclear Test Case (Australia v. France), supra note 11, p. 267, para.
43, p. 269, para. 51.

" Armed Activities on the Territory of the Congo (New application: 2002)

(Democratic Republic of the Congo v. Rwanda), Jurisdiction and Admissibility, para. 50

and para. 52.

"® “Of course, not all unilateral acts imply obligation; but a State may choose to
take up a certain position in relation to a particular matter with the intention of being
bound-the intention is to be ascertained by interpretation of the act. When States make
statements by which their freedom of action is to be limited, a restrictive interpretation is

called for.”, see in Nuclear Test Case (New Zealand v. France), supra note 11, para. 47,

pp. 472-473.
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" “t is from the actual substance of these statements and from the

circumstances attending their making, that the legal implications of the unilateral act
must be deduced.”, see in Nuclear Test Case (New Zealand v. France), /bid., para. 53,

p. 474.

"% Frontier Dispute (Burkina Faso v. Republic of Mali), International Court of

Justice Reports (1986), para. 39, p. 574.
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'#l«g A unilateral declaration which is in conflict with a peremptory norm of
general international law is void.”, Guiding Principles applicable to unilateral
declarations of States capable of creating legal obligations 2006.

' Second report on unilateral acts of States, UN Doc. A/CN.4/500/Add.1, para.

140, pp. 13-14.

" Ninth report on unilateral acts of States, supra note 82, para. 69, p. 25.
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" Antonio Cassese, supra note 47, p. 430.

" Ninth report on unilateral acts of States, supra note 82, para. 70, p. 25.
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"™ “The Court finds that the unilateral undertaking resulting from these

statements cannot be interpreted as having been made in implicit reliance on an
arbitrary power of reconsideration.”, see in Nuclear Test Case (New Zealand v. France),
Ssupra note 11, para. 53, p. 475.

" “The Court finds further that the French Government has undertaken an
obligation the precise nature and limits of which must be understood in accordance with
the actual terms in which they have been publicly expressed.”, Nuclear Test Case (New
Zealand v. France), Ibid., para. 53, p. 475.
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" Article 70 : Consequences of the termination of a treaty

1.Unless the treaty otherwise provides or the parties otherwise agree, the
termination of a treaty under its provisions or in accordance with the present
Convention:

(b) does not affect any right, obligation or legal situation of the parties created
through the execution of the treaty prior to its termination.
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° 10. A unilateral declaration that has created legal obligations for the State
making the declaration cannot be revoked arbitrarily. [...] ,Guiding Principles applicable

to unilateral declarations of States capable of creating legal obligations 2006
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“ Michael J. Matheson, “The fifty-eighth session of the International Law”,

American Journal of International Law, April (2007), p.12.

"® 4lsx@via ranyms, 819uda Feseail 6, . 273.

“ Article 62 of Vienna Convention on the Law of Treaties 1969

1. A fundamental change of circumstances which has occurred with regard to
those existing at the time of the conclusion of a treaty, and which was not foreseen by
the parties, may not be invoked as a ground for terminating or withdrawing from the
treaty unless:

(a) the existence of those circumstances constituted an essential basis of the

consent of the parties to be bound by the treaty; and
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(b) the effect of the change is radically to transform the extent of obligations still
to be performed under the treaty.

2. A fundamental change of circumstances may not be invoked as a ground for
terminating or withdrawing from a treaty:

(a) if the treaty establishes a boundary; or

(b) if the fundamental change is the result of a breach by the party invoking it
either of an obligation under the treaty or of any other international obligation owed to
any other party to the treaty.

3. If, under the foregoing paragraphs, a party may invoke a fundamental change
of circumstances as a ground for terminating or withdrawing from a treaty it may also

invoke the change as a ground for suspending the operation of the treaty.



