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Executive Summary

The purpose of this research is to study the system of provision of public
services in Thailand at national level in aspects of background, criteria for separation of
public services at national and local levels, form, management and operation of organization
or state enterprises in providing public services. This research has studies of such system of
France since France is the model country for establishment of system for provision of public
services. Moreover, this research has also studied the predicament of provision of public
service in Thailand in order to find solution with objective in creating a draft code on
provision of public services in Thailand at national level with explanatory note. The essence
of the research can be summarized as follow:

-1. Management and Operation of State’s Activities for Public Benefits

The theoretical principle of management and operation of state’s activities for
public benefits can be divided into 2 categories, which are the responsibility of state in
keeping peace and responsibility of state in providing public services to satisfy the demand of
the public. e

The responsibility of state in keeping peace has been carried out by several
organizations which are administration, courts and military. The administration has charges
and duties in keeping peace. France has divided these charges and duties into administrative
policing and judiciary policing. The researchers have studied the detail" of state
responsibilities in keeping peace in 4 aspects that are administrative policing, judiciary
policing, judiciary proceeding and military.

Apart from state’s responsibility in keeping peace that comptises of
administrative policing, judiciary policing, judiciary proceeding and military and must be
carried out by state, a state is also responsible for the provision of public service to satisfy
the demand of the public. Normally. the activities related to this responsibility of state must
be carried out by state itself, but it is also possible for state to authorize other organization to
participate in such activities since it is related to provision of public service to satisfy the
demand of the public. Public service may be divided into 2 categories which are:

(1) Administrative Public Service: Meaning activities that are normal duties
of administration to carry out to satisfy the demand of public. Such activities are generally
encompassing the provision of security and peace to the people. The administrative public
services generally are activities in which state provides to the public without consideration.
Moreover, since the substance of administrative public service is a specific duty of
administration which required special technique and “special powers” of administration in
provisioning of public services. the administration is not able to assign or authorize other
organization or private sector to carry out on its behalf. The adininistrative pubiic services
are activities relating to keeping internal security, national defense and state finance.

(2) Industrial and Commercial Public Service: this category of public
service is originated from the decision of the court of conflict of laws which has, in its
decisions, created this category of public services. The principle of industrial and
commercial public service can be found in the decision of the supreme administrative court
in the case of Société commercial de I’Ouest africain, which is also known as Bac d’Eloka
dated 22" January 1921, whereby the court of conflict of laws has considered the fact that the
provision of ferry with charges by administration is the provision of transport as by private
sector. Hence, the activity must be under private law and under jurisdiction of the court of
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justice. Such decision is the original of categorization of industrial and commercial public
service which is that activity of state having the same objective as private sector.

' As for the organization providing public service in France. most of public
services are originally provided by state by its internal administrative organization. State has
later created special state organizations to be in charge of the provision public service in
particular categories. When the decentralization has been fully implemented in 1982, state
has also assigned several categories of public services to local administration. Furthermore,
where the public service has been broadened and requires manpower. fund including high
technology in their operation. and since this category of public service is not required to be
carried out by state, the “assignment™ of public service to private sector has consequently
been devised and state has become regulator of the provision of such public service to
maintain the standard as previously provided by state.

Nevertheless, apart from public services that are provided by administration.
there are other public services in which state assigns private sector to proxfide. Even where
such public service is the activity that must be carried out by state. but in order to maximize
public benefit and where state in its opinion deem such public service is able to be carried out
by private sector. state is able to assign private sector to provide such public service.

- .
- - *

2. Background of Provision of Public Service ip Thailand: Studies of
Related Laws, Rules and Regulations ,

Public service in Thailand is generally provided through civil service system.
The administration has duties in provision of public service and is the sole “monopoly™ of the
provision of public service. Development of public service in Thailand may be divided into 3
periods which are:

(1) Prior to Revolution: Provision of public service in this period was done
under civil service system. Government agencies were having duties in providing-public
services and “monopoly™ of the provision of public service alone. Private sector was able to
participate in providing public service only under “royal permission”. Later. under then reign
of King Mongkut, laws were promulgated to private sector was allowed to participate in
provision of public service in the form of concession e.g. Organization of Railway and
Highway Act, B.E. 2464 (1921). Later in the year of 1928 under the reign of King
Prachadhipok, the law regulating trading businesses which were deemed to be public utilities
was promulgated. The law was Controlling of Trading Business Affecting Security or
Wellness of the Public Act, B.E. 2471 (1928). And later in 1930. another law allowing
assignment of public service to private sector was promulgated. That law was Highway
Concession Act B.E. 2473 (1930) which in essence stipulated that construction and
maintenance of highway was an activities of state and private sector was allow to operate
under concession from the government. However. the assignment of public service to private
sector to operate during absolute monarchy pericd was limited due to economic and social
conditions inciuding inadequacy of technelogical progress.

(2) After Revolution in 1932: Khana Ratsadon (Peoples’ Party) was become
new ruling class having power to control politics. military and all resources of state. Khana
Ratsadon invested financial resource of state in creating state enterprises and state
corporations which still employ civil service system in their operation. Until the period of
Field Marshal Plack Pibulsongkram, many state enterprises had been established to provide
public service. But state enterprises were “controlled™ by civil service system. Concession to
private sector to provide public services was continue to be granted under the Controlling of
Trading Business Affecting Security or Wellness of the Public Act, B.E. 2471 (1928).
Until 1939, Private Irrigation Act, B.E. 2482 (1939) was promulgated to control the grating
of concession to private sector. Later in 1972. Notification of the Revolutionary Council
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No. 58, dated 26" January B.E. 2515 (1972) has been announced. Article 3 and 4 of the
Notification has prescribed businesses that are deemed to be public utilities that needed to be
controlled and must received permission or concession from related Ministers prior to
operation. And later the Act on Private Participation in State Undertaking, B.E. 2535
(1992) has been promulgated to guide the proceeding of grating concession or participation in
state undertaking especially for project having investment or asset over one billion baht.

3. Period after the promulgation of the Constitution of Thailand, B.E.
2540 (1997): Constitution of 1997 introduced many novel principles in legal system and
administration. One of the new principles was the role of state in providing public service.
Furthermore, after promulgation of the constitution, many laws related to provision of public
service has been enacted. Most of these laws are aimed to increase the role of decentralized
agencies which are local administrations under Act Prescribing Plan and Process for
Decentralization, B.E. 2542 (1999) and public organizations under Public Organization
Act, B.E. 2542 (1999) and increase the role of private sector in providing public service and
decrease the role -of state which led to privatization to change ownership in state enterprises
to private sector. State Enterprise Corporatization Act B.E. 2542 (1999) was the beginning
of criteria for privatization of state enterprises to corporations. And the Constitution of
Thailand, B.E. 2550 (2007) has improved many principles laid in the Censtitution of
Thailand, B.E. 2540 (1997) by divided policies to 10 sections and add more details including
the prohibition of privatization of state enterprise that is basic infrastructure necessity for
livelihood of the people or security of state and promote systematically decentralization of
power to provide public services to local administration to correspond demands of the
locality.

3. Criteria for Separation of National and Local Public Services

From study of criteria for separation of public service at national and local
level by employment of academic principles and legal criteria, it is possible to conclude the
separation of public service in local level which is different from national level that the public
service at local level must not be charge that are related to national security. The public
service in local level is the charge of local administration that affects local community and
public service in local level is the charge of local administration that proceed in corresponds
with the demand of the people in the locality.

4. Consideration related to Structure of Organization for Providing
Public Service in Thailand at National Level

Provision of public service in Thailand can be divided into 2 category which
are public service that is monopolized by state and operate by its organizations and
public service that is assigned by state to private sector to operate.

Public services that are monopolized by state are found tc¢ be in many forms.
Ministries, government departments or government agencies may operate public services.
State may establish state cnterprises to operate public service. Or state may create special
from of organizations e.g. Public Organization, Service Delivery Unit (SDU) to operate
public services.

The assignment of public service to private sector to operate by state can be
done in several methods which are assignment of management of state properties to private
sector, engagement of private sector to provide public service on behalf of state, engagement
of management and concession. Moreover, state enterprises have also increase the role of
private sector by several methods including change of ownership in state enterprises to
private which is called “privatization™.



S. Predicament in Provision of Public Service at National Level

From study of problems, the researchers have discovered that problems have
arisen from the unsystematic of laws related to public service. As a result of such
unsystematic of laws, there are establishment of various organizations to provide public
service by different laws including act of parliament, royal decree and even by resolutions of
council of ministers which are unrelated and redundant. The inconsistency of policy which
can be found in the concept to increase the role of private sector in provision of public service
that alters in accordance with each government is also a problem. Moreover, there is also
problem in prescribing plan for development and improvement of public service provisioning
system since there are conflicts in each period. Failure to privatize state enterprise by
measure of law on state enterprise corporatization that contains high risk factor for state to
lost interests due to the lack of transparency in the privatization process under the law and the
emphasis on providing powers to politician from selecting state enterprise to privatize.
Hence, the procedures providing politicians with absolute powers have become . all
encompassing and non-transparent which may lead to loss of state and people interests.

In order ensure public service at national level to be systematic, transparent
and accountability, the researchers propose the concept to draft a general. law to act as a
common rule for administration in providing public service in Thailand at national level.
Such general law may be used as a tool of administration in establishment of organization or
entity to provide public service in accordance with the nature of such public service. And
where the administration deems necessary to allow private sector to provide public service,
such general law has also prescribe proceeding as detailed in “Code on Provision’of Public
Service in Thailand at National Level” including explanatory note as proposed in the
recommendation of this research.

,
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