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## 4786240234 : MAJOR LAW

KEY WORD: CRIMINAL LIABILITY / BIGAMY
NATTAPONG TANGSAKOL : THE CRIMINAL LIABILITY OF BIGAMY.
THESIS ADVISOR : ASSOC. PROF. MATTAYA JITTIRAT, 114 pp.

Among all forbiddances that may render the marriage null and void, bigamous marriage is
most found. Indeed, it also causes numerous subsequent problems: trouble and unhappiness of marital
life, destruction of family harmony, family breakdown, divorce and family violence. Besides, it also has an
effect upon children’s quality of life because the children grew up from problematic family may be more
vninerable to drug addiction or crime committing. This problem may affect, ultimately, the society and the
country. Anyhow, either @ man or 2 woman may cause the bigamous marriage equally. Generally,
bigamous marriage is occurred when the third party is deceived to marry to one person who is still legally
married to another. However, in some case, the third person still immorally marries to one person who is
still legally married to another even though he recognizes existing legal marnage of that person.

This thesis aims to carry out the study of the nature of problem as well as the scope of
Penal Code regard to bigamous marriage. Hence, comparative studies with foreign legislations, namely
England, The United States of America, Canada, Germany, France, The People's Republic of China,
and Japan are done because all of these countries clearly criminalize bigamy. The studies reveal that,
under the Thai Penal Code, bigamous marriage is found guilty of giving any false information to any
public officer under Section 137 and of giving any false information to any public officer in the course of
his duties to make any false entry in a public or official document under Section 267. However,
according to both Sections, the offender receives indirect penalty not the direct one of entering into
bigamous marriage so this.is reason why most people are unaware of the penalty of bigamy. Besides,
the adaptation of offences under Section 137 and 267 does not conform to the true mission of Penal
Code-to promote legal interest. This is to say that the existing statute aims to protect the State Interest
from tortious action instead of the benefit of family institute; even though, bigamous marriage directly
damages both legally married person and the third person, deceived to register the marriage.
Moreover, some problems and loopholes found in present marriage registration practices lead to the
bigamous marriage from time to time as well.

’ Therefore, this thesis aims to suggest the statutes and marriage registration practices that

would provide concrete and efficient solution for problems regard to bigamous marriage.

Field of study LAWS Student's signature........
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* The Offences against the Person Act 1861 Section 57 “it is an offence triable either
way and punishable with seven years’s imprisonment. The offence is committed by :

“Whosoever, being married, shall marry and other person during the life of the former
husband or wife, whether the second marriage shall have taken place in England or Ireland or
elsewhere...”

The section goes on, however, to provide that it does not extend to :

I. “any second marriage contracted elsewhere than in England and Ireland by any
other than a subject of Her Majesty”; or

2. “to any person marrying a second time, whose husband or wife shall have been
continually absent from such person for the space of seven years then last past and shall not have
been known by such person to be living within that time”; or

3. “any person who, at the time of such second marriage, shall have been divorced
from the bond of the first marriage”; or

4. “any person whose former marriage shall have been declared void by the sentence

of any court of competent jurisdiction.”
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" The Model Penal Code, Section 230.1. Bigamy and Polygamy.

(1) Bigamy. A married is guilty of bigamy, a misdemeanor, if he contracts or purports
to contract another marriage, unless at the time of subsequent marriage:

(a) the actor believes that the prior spouse is dead; or

(b) the actor and the prior spouse have been living apart for five consecutive years
throughout which the prior spouse was not known by the actoe to be alive; or

(¢c) a Court has entered a judgment purporting to terminate or annul any prior
disqualifying marriage, and the actor does not know that judgment to be invalid; or

(d) the actor reasonably believes that he is legally eligible to remarry.
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(2) Polygamy. A person is guilty of polygamy, a felony of the third degree, if he
marries or cohabits with more than one spouse at the time in purported exercise of the right of
plural marriage. The offense is a continuing one until all cohabitation and claim of marriage with
more than one spouse terminates. This section does not apply to parties to a polygamous
marriage, lawful in the country of which they are residents or nationals. While they are in transit
through or temporarily visiting this State.

(3) Other Party to Bigamous or Polygamous Marriage. A person is guilty of bigamy

or polygamy, as the case may be, if he contracts or purports to contract marriage with another

knowing that the other is thereby committing bigamy or polygamy.
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" Irving J. Sloan, Living Together: Unmarried and the Law (Oceana Publication,
1980), p. 1.

" The Texas Penal Code, Section 25.01. BIGAMY. (a) An individual commits an
offense if

(1) he is legally married and he:

(A) purports to marry or does marry a person other than his spouse in this state, or any
other state or foreign country, under circumstances that would, but for the actor's prior marriage,
constitute a marriage; or

(B) lives with a person other than his spouse in this state under the appearance of
being married; or

(2) he knows that a married person other than his spouse is married and he:
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(A) purports to marry or does marry that person in this state, or any other state or
foreign country, under circumstances that would, but for the person's prior marriage, constitute a
marriage; or

(B) lives with that person in this state under the appearance of being married.

(b) For purposes of this section, "under the appearance of being married" means
holding out that the parties are married with cohabitation and an intent to be married by either
party.

(c) It is a defense to prosecution under Subsection (a)(1) that the actor reasonably
believed that his marriage was void or had been dissolved by death, divorce, or annulment.

(d) For the purposes of this section, the lawful wife or husband of the actor may
testify both for or against the actor concerning proof of the original marriage.

(e) An offense under this section is a Class A misdemeanor.
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" The California Penal Code, Section 281. Bigamy defined : “(a) Every person having
a husband or wife living, who marries any other person, except in the cases specified in Section
282, is guilty of bigamy.

(b) Upon a trial for bigamy, it is not necessary to prove either of the marriages by the
register, certificate, or other record evidence thereof, but the marriages may be proved by
evidence which is admissible to prove a marriage in other cases; and when the second marriage
took place out of this state, proof of that fact, accompanied with proof of cohabitation thereafter
in this state, is sufficient to sustain the charge”.

Section 282. Bigamy; exceptions : “Section 281 does not extend to any of the
following: (a) To any person by reason of any former marriage whose husband or wife by such
marriage has been absent for five successive years without being known to such person within
that time to be living.

(b) To any person by reason of any former marriage which has been pronounced void,
annulled, or dissolved by the judgment of a competent court”.

Section 283. Bigamy; punishment : “Bigamy is punishable by a fine not exceeding ten
thousand dollars ($10,000) or by imprisonment in a county jail not exceeding one year or in the
state prison”.

Section 284. Marrying husband or wife of another; scienter; punishment : “Every
person who knowingly and willfully marries the husband or wife of another, in any case in which
such husband or wife would be punishable under the provisions of this chapter, is punishable by

fine not less than five thousand dollars ($5,000), or by imprisonment in the state prison”.
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' The Nevarda Penal Code. NRS 201.160. Bigamy: Definition; penalty.

“1. Bigamy consists in the having of two wives or two husbands at one time, knowing
that the former husband or wife is still alive.

2. If a married person marries any other person while the former husband or wife is
alive, the person so offending is guilty of a category D felony and shall be punished as provided
in NRS193.130.

3. It is not necessary to prove either of the marriages by the register and certificate
thereof, or other record evidence, but those marriages may be proved by such evidence as is
admissible to prove a marriage in other cases, and when the second marriage has taken place
without this State, cohabitation in this State after the second marriage constitutes the commission
of the crime of bigamy.

4. This section does not extend:
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(a) To a person whose husband or wife has been continually absent from that person
for the space of 5 years before the second marriage, if he or she did not know the husband or wife
to be living within that time.

(b) To a person who is, at the time of the second marriage, divorced by lawful
authority from the bonds of the former marriage, or to a person where the former marriage has
been by lawful authority declared void”.

NRS 201.70. Marrying person already married; penalty. “If a person, being
unmarried, knowingly marries the husband or wife of another, that person is guilty of a category
D felony and shall be punished as provided in NRS '193.130”.

NRS 190.130. “2. Except as otherwise provided by specific statute, for each felony
committed on or after July 1, 1995:

(d) A category D felony is a felony for which a court shall sentence a convicted
person to imprisonment in the state prison for a minimum term of not less than 1 year and a
maximum term of not more than 4 years. In addition to any other penalty, the court may impose a

fine of not more than $5,000, unless a greater fine is authorized or required by statute”.
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" The Canadian Criminal Code,Section 290 “(1) Every one commits bigamy who

(a) in Canada.

(i) being married, goes through a form of marriage with another person,

(ii) knowing that another person is married, goes through a form of marriage with that
person, or.

(iii) on the same day or simultaneously, goes through a form of marriage with more
than on person; or

(b) being a Canadian citizen resident in Canada leaves Canada with intent to do
anything mentioned in subparagraphs (a) (i) to (iii) and, pursuant thereto, does outside Canada
anything mentioned in those subparagraphs in circumstances mentioned therein.

(2) No person commits bigamy by going through a form of marriage if

(a) that person in good faith and on reasonable grounds believes that his spouse is

dead;
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(b) the spouse of that person has been continuosly absent from him for seven years
immediately preceding the time when he goes through the form of marriage, unless he knew that
his spouse was alive at any time during those seven years;

(c) that person has been divorced from the bond of the first marriage; or

(d) the former marriage has been declared void by a court of competent jurisdiction.

(3) Where a person is alleged to have committed bigamy, it is not a defence that the
parties would, if unmarriage under the law of the place where the offence is alleged to have been
committed.

(4) Every marriage or form of marriage shall, for the purpose of this section, be
deemed tobe valid unless the accused establishes that it was invalid.

(5) No act or omission on the part of an accused who is charged with bigamy

invalidates a marriage or form of marriage that is otherwise valid.
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" The German Penal Code section 172
“Whoever contracts a marriage although he is married, or contracts a marriage with a

married person, will be punished by imprisonment not exceeding 3 years or by a fine.”
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* The French Penal Code , Article 340

“ Any person who, being married, and before dissolution of the existing marriage,
marries a second time, shall be punished by jailing from six months to three years and by fine of
50,000 to 2,000,000 frances.

A public officer who knowingly celebrates such a marriage shall be subject to like

punishment”.
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* View Original thread: Bigamy,Available from:

http://www.wcbhostingtak.com/archive/thread /396287.1html (8/9/48)
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wuausne Tsaiul i, 2544), wih 124,

* The criminal code of the people’s republic of China Article 180 “A person who has
a spouse and enters into a second marriage or marries another whom he or she clearly knows to
have a spouse shall be sentenced to either fixed-term imprisonment for not more than two years or
detention”.

Article 181 “A person who cohabitates with or knowingly marries a spouse of a
member of the armed forces on active duty shall be sentenced to fixed-term imprisonment for not

more than three years”.
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A Wang Chenguang, Zhang Xianchu, Introduction to Chinese Law, (Hong
kong:Sweet & Maxwell asia,1997), p. 310-311.

* Extra-Marital affairs under spotlight,Available from:
http://www.china.org.cn/englih/2000/dec/5712.htm (8/9/48)

* The Penal Code of Japan, Article 184.

“ A married person who has contracted an other marriage shall be punished with penal
servitude not exceeding two years. The same (punishment) applies to the other party to such

(bigamy) marriage”.
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" BIGAMY, Available from:
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" The French Penal Code, Article 340.
" The Criminal Code of The People’s Republic of China, Article 180-181.
' The German Penal Code, Section 172.

" The Penal Code of Japan, Article 184.
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