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 1 The Regulations Respecting the Laws and Customs of War, appended to 
The Hague Conventions of 1899 and 1907, art.13. 
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Relative to the Treatment of Prisoner of War)2 <7��2�2�88��0,��ก%����01,"ก-��	,���	�+#�
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to the Treatment of Prisoners of War of 12 August 1949) 3  
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#�()"�'�#+�������>02��0�0&�&�.!	*���������#�	�
�� !	�k .�.1970 
���&&�!�8�$������
�&�&��0 (The United Nations General Assembly : UNGA) $%�	���)

0� <)��	 (Mr. Maurice Schumann) 
�h�	�
����ก�
ก
��
�������
����+#��
����r
������!	
+��	�5	47�1,"��	#$	�$ก�#� �ก�
���
�&�&��0 (The United Nations : UN) ��� �
���4�
0�
0��!�"
��ก�
!�" ��� 
"� 
#�$ก�()"�'�#+���!	ก�
�>02��0����	"�����	'�#�4�กก��ก��������#�)�!	+��	�5	1��

                                                        

 2 The Geneva Convention of 27 July 1929 Relative to the Treatment of 
Prisoner of War, art.81. 
 

3 The Geneva Convention III Relating to the Treatment of Prisoners of War, 
12 August 1949, 75 U.N.T.S. 135 (hereinafter Geneva Convention III), art.4 A (4). 
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#�,��0��+75	3,��9.��!	.'5	�������ก0,*���ก�
+�,ก�	���ก-�%�����
 $%�
���$�,�!�"��6	�7� ���
"��$
�+#� ������	�����ก0,+75	$ก�()"�'�#+�������>02��0�0&�&�.!	*���������
#�	�
���&�	���	�5	 3,��#2����!�" ���	�
���
�hก04$%���� �$������
�&�&��0 (The 
United Nations Economic and Social Council : ECOSOC) $%� ��ก

�ก�
�0��0�	
��&	 
(Commission on Human Rights) .04�
���
'�#�,��ก%���!	����ก�
�
�&
���� 27 �7� ������	1�
1,"!	ก�
�
���
���
���#	
��88�
�������
����!	ก�
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+�,ก�	���ก-�%�����
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����	ก�
�
�&
�����ก����+"#���	#
1�������&&�!�8�$������
�&�&��0�.'�#.04�
�� 3,� ��ก

�ก�
�0��0�	
��&	1,"
"#�+#!�"
���&&�!�8�$������
�&�&��0�
���	��	�
'�#�,��ก%���ก�2����
�&
�
�h2�%()"�&����&�8$���
 ��ก

�ก�
ก�&�,
�������
���� (The Intergovernmental Conference of Experts of the 
International Committee of the Red Cross) ���4�4�,+75	!	�,'#	.x�*� �  .�.1971 $%�!�"
4�,��5� ��()"�&����&�8+75	�.'�##�02��2�2�� �	"���� $%�ก�
,-��	0	ก�
+#� ��ก

�ก�
�0&�&�.

�������
���� (International Professional Committee) ������2�88��01�"!	���
� 3 $���
���
#	
��88�y5 

��#��!	�k  .�.1971  ��ก

�ก�
ก�&�,
�������
���� (The International 
Committee of Red Cross : ICRC) 1,"��	#$	����!	ก�
!�" ���&�����%'#3,��#2����!�"
 ��ก

�ก�
�0��0�	
��&	���	()"
�2(0,&#2$%����	"����!	ก�
4�,ก�
,)$%�
'�#�,��ก%��� 

                                                        

 
4 The United Nations General Assembly Resolution 2673 (XXV) of 9 

December 1970. 
 5 The Economic and Social Council Resolution 1597 (L) of 21 May 1971. 
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#�$ก�()"�'�#+�������>02��0�0&�&�.!	*���������#�	�
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���#	
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�%6���6	�7� ���4-����	!	ก�
!�"�����2�	
���#	
��88�y 92�2	�547�1,"�#2����!�" ���	�
�
��
�hก04$%���� �$������
�&�&��0$%� ��ก

�ก�
�0��0�	
��&	�-�ก�
�
�4�#2 ���
4-����	!	ก�
�
�
���#	
��88�y 92�2	�5#�ก 
�5��	7�� $%�!�" ��ก

�ก�
�0��0�	
��&	��	#

����	1��������
�&
�
�h2�%()"�&����&�8y !	ก�
�
�&
�ก�&�,
�������
���� ������
�ก�

�
�&
����  2  .�.1972 �.'�#!�"����
�&
��#2����!�"���&&�!�8�$������
�&�&��0 ���	 
()"����ก�ก�
��!	ก�
�>02��0���ก� 
��2��2 �	"����������ก-��	,1�"!	
���#	
��88�y6 

ก�
�
�&
�ก�&�,
�������
���� ������
�ก�
�
�&
���� 1 $%� 2 ����
�&
�
�h2�%
()"�&����&�8y 1,"�
�4�#2(%��������4�กก�
�
�
���#	
��88�y 92�2,��ก%���$%�$4"�!�"
���&&�!�8�$������
�&�&��0�
�2�7�+"#����ก�����|7 ��#��!	�k  .�.1974 1,"��ก�
�
�&
�
���ก�
�)��.'�#.04�
���'	��	$%�.�=	�ก������	
���

�
�������
����<7��	-�1�!&"!	
*���ก�
+�,ก�	���ก-�%�����
 (The Diplomatic Conference on the Reaffirmation and 
Development of International Humanitarian Law Applicable in Armed Conflicts) ���&&�

                                                        

 6 The United Nations General Assembly Resolution 2854 (XXVI) of 20 
December 1971. 
 7 See ICRC Report on the work of the Conference of Government Experts on 
the Reaffirmation and Development of International Humanitarian Law Applicable in 
Armed Conflicts, 1971, para.507-515 and second session, 1972, para.3.72-3.93. 
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!�8�$������
�&�&��01,"�&'5#�&08!�"����
�&
�$�,� ��� 0,��6	�ก����ก�2
���#	
��88�y 92�2	�58 
#����1
ก6,�  ��()"�-���	�9.��ก04+#� ��ก

�ก�
&
,��� 1 �01,"$�,� ��� 0,��6	�ก����ก�2 

���#	
��88�y $��#����!, ก%�2����0!�"����
�&
�4�,ก�
$ก"1+�{8�����#�4�ก0,+75	$%���	#!�"��
ก�
	-�2�2�88��0$���
���#	
��88�y 1�2�88��01�"!	.0����
�.0����0�#	
��88��4	���92�2 
%���	��� 12 �0��� �  .�.1949 �ก����ก�2ก�
 
"� 
#�()"�
��2*��4�กก�
+�,ก�	���ก-�%�����


�������
����  .�. 1977 (.0����
92�2��� 1) (The Protocol Additional to the Geneva 
Conventions of 12 August 1949 Relating to the Protection of victims of International 
Armed Conflicts 8 June 1977 �Protocol I�) 9 ก�
��	#+#� ��()"�-���	�9.��ก041,"
�2ก�

�#�
�2#�����#ก9�	�����(%!�"!	��	���  8 �0�
	��	  .�.1977 ����
�&
����ก�
�)�
�2�#�
2�2�88��0!	
���#	
��88�y ��2�88��01�"!	���
� 79 $���.0����
92�2��� 110  ��5�	�5 ���&&�!�8�
$������
�&�&��01,"��5�+"#����ก����2�2�88��0!	ก�
!�" ��� 
"� 
#�$ก�()"�'�#+�������>02��0�0&�&�.
!	*���������#�	�
��!	.'5	��������ก�
+�,ก�	���ก-�%�����
����ก0,+75		�5	1,"�
"�� ���.#!4!�"$ก�
���
�&�&��0���	#������ก11 

$�"���2�2�88��0���
� 79 $���.0����
92�2��� 1 4�1,"
�2ก�
�#�
�2$%�
�2
#����
ก����� $����� ����
��,6	�ก������ก����ก�2���	�.0���+#�()"�'�#+��� �	'�#�4�ก���
� 79 1,"!�"
�0��0$ก�()"�'�#+���!	���	�.%�
'#	 3,�4�1,"
�2 ��� 
"� 
#��
�2��������+�1��ก
��-�ก�
#�	���	
�>0�{ก����#���	�.%�
'#	+#��+� $��2�2�88��0!	
���#	
��88�y 1,"ก-��	,���	�.0���!�"$ก�
()"�'�#+��� �
��,6	�ก������
'�#�	�51,"�
�ก>!�"��6	!	ก�
�-���	+#� ��ก

�ก�
&
,��� 1 !	 

                                                        

 8 The United Nations General Assembly Resolution 3058 (XXVIII) of 2 
November 1973 and The United Nations General Assembly Resolution 3245 (XXIX) of 29 
November 1974. 
 9 The Protocol Additional to the Geneva Conventions of 12 August 1949 
Relating to the Protection of victims of International Armed Conflicts, 8 June 1977, 16 
I.L.M. 1391 (hereinafter Protocol I). 
 

10
 Hans�Peter Gasser, �The Protection of journalists engaged in dangerous 

professional missions,� International Review of the Red Cross 232, (February 1983) : 7 
 11 The United Nations General Assembly Resolution 3500 (XXX) of 15 
December 1975. 
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ก�
�
�&
����ก�
�)� ()"$�	+#��
�������	<)�#%���	#!�"()"�'�#+������4�1,"
�2 ��� 
"� 
#����
���
� 79 4��"#����!����8%�ก������1,"
�2 ��� 
"� 
#�<7������
��#���6	1,"
���1ก% $��
()"$�	4�ก
�h2�%#'�	��6	���ก�
���!����8%�ก����&�	���	�5	��#����	ก�
,7�,), ����	!44�ก*� �
r����>0�{ก��#�	4�ก�#!�"�ก0,#�	�
��$ก�()"�'�#+����
'#�
�&�&	.%�
'#	!	2
0���	�5	��ก�0��+75	 
#����1
ก6,� ���-���	1,"�4
4��ก%��
'�#�,��ก%��� <7����0����
�&
������+"����ก (by consensus) 
1,"�#�
�22�2�88��0,��ก%���3,�1����ก�
$ก"1+12 

#�4ก%���3,��

���� ���.�����!	ก�
4�,!�"��ก�
!�" ��� 
"� 
#�$ก�()"�'�#+������
�>02��0�0&�&�.!	*���������#�	�
��!	.'5	��������ก�
+�,ก�	���ก-�%�����
!�"��%�ก������,�+75		�5	
���(%!�"�ก0,2�2�88��0���
� 79 $���.0����
92�2��� 1 #�	���	���
ก�
!	ก�
!�" ��� 
"� 
#�
()"�'�#+��� (Measures of Protection of Journalists) �01,"���	ก�
�
"���%�ก�ก������ก�����
+75	��!��� $�����	ก�
�-�!�"�%�ก�ก������ก�����,��ก%����� ���&�,�4	��ก�0��+75	13 
 
1.1.1 �(�*(�ก	'����$�� + !�"#��$%��, 

 
 1.1.1.1 �(�*(�ก	'�����	��-.$�� + !�"#��$%��, 

 ก
�2�	ก�
�'�#��
��%&	 ��#� ��
�ก#2����-� �8#�)� 4 �
�ก�
  '# ()"�����
 ��
 
�'�# $%�()"
�2��
 3,�()"�����
 '#()"�-��	"����!	#� �ก
ก�
�'�#��
��%&	 (mass media 
organization) �
'#()"����-���	
���ก�2#� �ก�
�'�#��%&	!	ก�
(%0���
 �.'�#���(��	�'�#�%&	 
(mass media) <7��1,"$ก� �	���'#.0�.� 	0����
 �0��
ก
�4������� �0��
3�
���	� *�.�	�
� ���	�"	 
1��� ��
�&�&	()" 
� 2��
  ()" �� ���
�
'##� ก&'� #�	7� � � 
� �ก�� �  	�ก�'� #��
��%&	  (mass 
communication) 47�1,"$ก�	�ก+��� 	�ก�+��	 2

���0ก�
 &���*�. ()"#��	+���  #%��	0���  
	�ก�04�
�� 	�ก3���� 	�ก�
�&����.�	�� ()"�+��	2� ()"4�,
��ก�
 ()"ก-�ก�2���� ()"ก-�ก�2
��ก�
  
()"ก-�ก�2ก�
$�,� ()"�
"��*�.�	�
� 	�ก
"#�$%�	�ก$�,�14 

                                                        

 
12
 Hans�Peter Gasser, supra note 10, p.8.  

 13 Yves Sandoz , Commentary on the Additional Protocols of 8 June 1977 to 
the Geneva Conventions of 12 August 1949 , (Geneva : Martius Nijhoff , 1987) , p.920. 
 

14 �	
� �
������, ก�	������	
���� ก	����ก�	������� , !�
!"#	$%&� � 3 
(ก	(&��!
)��#	 : )*�&)(*��+��,�!!�
!" -.�ก$/, 2546), �.26. 
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15
 ���������, �.25-30. 
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16
 !�2��3" �����4�$�, ก�		�5&��6+���$%��7&, !�
!"#	$%&� � 3 (#9���	��	���

������	
����
)����5��$54		
2��
	"), �.29. 
 17 Anastasia Heeger, �Securing a Journalists�s Testimonial Privilege in the 
International Criminal Court,� San Diego International Law Journal, (2005) : 222-223. 
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 18 Draft Articles of the International Convention on the Protection of Journalists 
Engaged in Dangerous Professional Missions in Areas of Armed Conflict, art.2. 
 

19
 Protocol I, art.79. 
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ก6,� ก�
ก-��	,2��
�
�4-����2
  %
	�5���	 ����ก%��#�r���
������
�h*� �47��"#�#���� ������ 
!4+#�
�h*� � ��ก
�h*� �()ก.�	
�	$%"���#���.�	�ก
��!	ก�
�>02��0�����ก2
  %+#�*� �r����>0�{ก���ก#�)�*��!�"#-�	�4�	 
1�����4��)ก4�2ก
� 
�+�� 1,"
�22�,�462 �
'#����&��0�ก6��� 
 2��
�
�4-����2
  % ���	�#ก��
.'5	h�	���$�,�!�"��6	�7����	�$%�%�ก���+#�
2
  %����ก#�)�!	#-�	�4*� �r����>0�{ก�� 3,�*� �r���	�5	4�.04�
��4�ก2��
�
�4-����!	ก�

ก-��	,���	��&%��� 
��!�"$ก�2
  %,��ก%���  ��5�	�5 2��
�
�4-����4��
�ก#2,"��&'�#�ก
%+#�
�4"�+#�2��
 &'�#��� ��	�ก0, �����%+�
�4-���� �-�$�	��$%�ก%
���%'#, ���	�"	 	#ก4�ก	�5 
2��
�
�4-����#�4��+"#�)%�.0����0��ก����ก�2%�ก���
)�
��� ��8&��0 ���	� %��.0�.�	05��'#  

)�+#�()"�'#2��
 
���7���	��,#��
+#�2��
 
 ��'�#.04�
��2�2�88��0!	�
'�#�2��
�
�4-����()"�'�#+���$%"� 4���6	1,"���2��

�
�4-����+#�()"�'�#+���������ก-��	,1�"!	���
� 4 (A) (4) $���#	
��88��4	���92�2��� 3 $%�
���
� 79 $���.0����
92�2��� 1 	�5	���	ก�
ก-��	,2��
�
�4-����.0����-��
�2�4"��	"����+#�
ก#���.�
'#.%�
'#	����"#��>02��0�	"����!,3,��9.�� <7���01,"ก-��	,���	�.0���!�"$ก�()"�'�#+���
$%��01,"���	��'�#	1+!	ก�
ก-��	,���	����.%�
'#	+#�()"�'�#+��� $�����	ก�
$�,�!�"��6	���()"�'#
2��
,��ก%������	()"�'�#+�������	�5	 #�ก��5�������	ก�
$2��$�ก()"�'�#+���##ก4�ก.%
2#�	4����(%!�"
ก�
!�" ��� 
"� 
#�()"�'�#+���!	*���ก�
+�,ก�	���ก-�%�����
���	1�#�������
��0��0*�. $%�
��'�#()"�'�#+����ก#�)�!	#-�	�4*� �r����>0�{ก�� *� �r���	�5	��#�.04�
��2��
�
�4-����+#�
()"�'�#+�������+����	()"�'�#+����
��*�!,��ก�+����	()"�'�#+����� 
��*� �r���	�5	��#�ก-��	,
���	��&%��� 
��!�"$ก��+� 
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 #����1
ก6��� $�"���()"�'�#+���1�������	�.0������ก�����$��()"�'�#+������ ���
���	����ก�����47�4-����	�"#��7ก�����!	���	ก�
������| ()"�'�#+��������	����ก�����
�&�	1
 ก������	
���

�
�������
����1,"$2���
��*�+#�()"�'�#+�������>02��0�0&�&�.!	.'5	��������
ก�
+�,ก�	���ก-�%�����
##ก���	�#��
��*�  '# ()"�'�#+����� 
������0,���ก#���. (war 
correspondents) $%�()"�'�#+�������>02��0�0&�&�.#0�
� (free-lance journalists) 9�	�5	 47��"#�$�ก
.04�
�����	
��ก
�����()"�'�#+���$��%��
��*������	����ก�����$�ก����ก�	#����1
 $%�
��'�#�ก#�)�!	#-�	�4+#�r������
)�+���� �1,"
�2���	����ก������&�	���	�5	�
'#1��#����1
  
 ()"�'�#+����� 
������0,���ก#���. ������
� 4 A (4) $���#	
��88��4	���92�2��� 
3 <7��2�88��0!�"�&%��� 
�� 1,"$ก� 2
  %����0,���ก#���.$���01,"���ก�,#�)�!	ก#���.	�5	3,��
�
<7��1,"�ก#�)�!	#-�	�4+#�r������
) ��ก����+�1,"
�2#	
���04�กก#���.����	1,"
���#�)�3,�ก#���.	�5	
##ก2��
�
�4-���� <7����%�ก��� %"�� %7�ก�2$22���1,"(	�ก1�" 3,�()"�'�#+����� 
�����	���#����
2
  %�
��*��	7��������
�	�547�#�4#	
��	1,"���()"�'�#+����� 
�����	2
  %����0,���ก#���.
$���01,"���ก�,#�)�!	ก#���.	�5	3,��
�<7����2��
�
�4-����3,�1,"
�2#	
���04�กก#���.����	1,"
���#�)� 
3,��>02��0�	"����!	ก�
4�,��+"#�)%+�����
����| !	���	ก�
�������ก�
�)"
2*��!�"ก�
 
"� 
#�
+#�ก#���.+#�
�h )��� 
��$%������	��&�	�,���ก�22
  %�
��*�#'�	| ����0,���ก#���.	�5	$%�
�01,"
�2 ��� 
"�ก�	!,| ���	.0���  
 ()"�'�#+�������
�ก#2�0&�&�.#0�
� ������
� 79 $���.0����
92�2��� 1 ���()"�'�#+������
�>02��0�0&�&�.!	*���������#�	�
��!	.'5	��������ก�
+�,ก�	���ก-�%�����
�"#��'#������	.%�
'#	!	
 �������+#����
� 50 �

  1 <7��()"�'�#+���4�1,"
�2 ��� 
"� 
#�ก6��#��'�#�	1��ก
��-�ก�

#�	��(%���	�>0�{ก����#���	�.%�
'#	+#��	 3,�()"�'�#+���#�41,"
�22��
�
�4-����<7��4�
�2
#�
���	�+#�()"�'�#+��� 3,�
�h2�%$���
�h<7��()"�'�#+������	 	&��0	�5	 �
'#3,�
�h2�%�4"�+#�#����+�
���()"�'�#+���.-�	�ก�
'#���<7���-�	�ก+���������4"����5�#�)����	()"##ก2��
�
�4-����	�5  
 ��5�	�5 ��'�#()"�'�#+����ก#�)�!	#-�	�4+#�r������
)ก�
�>02��0��#()"�'�#+���$��%��
��*�
��#�+75	#�)�ก�2�{44������| 
����5�$�%��ก-��	0,$%���8&��0  ,��	�5	 ก�
.04�
��ก�
!�" ���
 
"� 
#�$%����	����ก�����+#�()"�'�#+���$��%��
��*�!	���	ก�
���&�		�54�.04�
�����
��8&��0+#�()"�'�#+������	�-� �8 ,��	�520 

                                                        

 20 Hans�Peter Gasser, supra note 10, pp.15-16.  
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 ()"�'�#+����������8&��0+#�*� �r���+�,ก�	r���!,r����	7�� <7���ก#�)�!	#-�	�4+#�*� �
r����>0�{ก�� .04�
��1,",��	�5 
 ()"�'�#+����� 
������0,���ก#���. ��'�#�)ก4�2ก
���#������	��&%��� 
��������
ก-��	,1�"!	#	
��88��4	���92�2��� 3 	#ก4�ก	�5���1,"
�2���	�,��ก%���������2�88��01�"!	
#	
��88�ก

��@ก92�2��� 4 ���,"��ก�
� �
.ก�����$%�4�
���
��.��!	ก�
�-��� 
��2	2ก 
 .�. 1907 (The Hague Convention IV Respecting the Laws and Customs of War on Land 
1907) $%�#	
��88��4	���92�2��� 1 �ก����ก�2ก�
�>02��0��#�&%��� 
��%���	��� 27 ก
ก�� � 
 .�. 1929 
 ()"�'�#+�������
�ก#2�0&�&�.#0�
� $2��##ก���	 3 ก
�� 
 - ��'�#�)ก4�2ก
�!	�
����+#��	<7���)ก*� �r����>0�{ก���7, 
#� ()"�'�#+������ ���
���	����	.%�
'#	 *� �r����>0�{ก��4��"#�ก�ก+���+�1�"!	.'5	�������)ก�7, 
#� 3,�1��� %'�#	�"��
1����,0	$,	+#��	  ��5�	�5 *� �()"��#-�	�4�	�����	����ก�ก+�� (Detaining Powers) ��#���#-�	�4
!	ก�
,-��	0	 ,��
'#�#2��	()"�)ก4�2ก
��.'�#�
�3�&	�$��� ������	 � $����ก+"#ก%�����
()"�'�#+���1��
"��$
��7�+	�,4��"#�%�3���
'#ก�ก+�� *� �()"��#-�	�4�	�����	����ก�ก+��4��"#�
�%�#����()"�'�#+���1� 
 - ��'�#�)ก4�2ก
�!	�
����+#��	<7���01,"�)ก*� �r����>0�{ก���7, 
#� 3,�����1�
()"�'�#+�����#������	����	.%�
'#	$����ก�+�1,"�����	
���!	ก�
�)"
23,��
�3,�ก�
�'##��
�
#�������,�(�$%�� �
.��#ก�$%��
��.��!	ก�
�-��� 
�� $�"4��01,"4�,
��ก�	���	�	���ก#�
���
�
�4-� ���	�.%�
'#	+#�()"�'�#+����
��*�	�5��#���,1�$%�1,"
�2���	��&%��� 
��
������2�88��01�"!	���
� 4 A (6) $���#	
��88��4	���92�2��� 321 

                                                        

 21 ��(�$::��-� ��;�$�� � 3 
�
	� 4 A (6) �$::$
��+� 
 ����5�&#	�

�
#��
)
�5�)+&��(�$::�;�$�� % </*�ก+ �(##��	��,�)�=�&
�	��,�>//$&
+�<�� % ?=�&</*
ก�57+>��.���-6�&@A�52$
	7 #�� ... 
 (6) !��
��&>���9��6
� �
�</*B7ก5=/#	�& ?=�&�
���2$
	7�	���/�6*�
�</*�
$#	>-�6*�
-$����(4
+�
*��ก�&�)�	� ��(ก�6*�
��$%� C/5<
+
 ����-$/	�
ก$��6*���D�)�+�5ก�&�)�	�	�-.�  
)�ก�+��(##��)�+�� %B�����(4C/5��E/�F5����#�	!
+�ก�����	��!9 >�ก�	�.��&#	�
 ...� 
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 - ��'�#�)ก4�2ก
�!	,0	$,	+#�*� �r����>0�{ก�� ��ก()"�'�#+���1,"ก
��-� ���(0,���
ก����� �+��"#��)ก%�3���
'#�)กก�ก+���.'�#�
�3�&	�$��� ������	 � ��ก�#2��	$%"�1��.2
ก�
ก
��-� ���(0,4��"#��%�#����()"�'�#+���1� 
 ()"�'�#+����������8&��0+#�
�h������ 3,��01,"���	*� �r���+�,ก�	r���!,r����	7�� <7���ก
#�)�!	#-�	�4+#�*� �r���+�,ก�	r���!,r����	7���"#�#�)�*��!�"ก��������2�� �2!&"!	*�����	�0 
*� �()"��#-�	�4�	�����	����ก�ก+������
�4�2ก
�()"�'�#+���1,"��ก�	��+"#ก%�����()"�'�#+������
������� $����ก�-�ก�
�#2��	$%"�1��.2ก�
ก
��-� ���(0,4��"#��%�#����()"�'�#+���1� 
 ��5�	�5 !	�
ก���	ก�
��1�����()"�'�#+���4�����8&��0+#�*� �r���+�,ก�	r���!,r����	7�� 
�
'#()"�'�#+���4�����8&��0+#�
�h������ 3,��01,"���	*� �r���+�,ก�	r���!,r����	7�� *� �()"��#-�	�4
�	�����	����ก�ก+��4��"#��
�ก�	���()"�'�#+���()"�)ก4�2ก
� 
�+��4�1,"
�2�%�ก�
�ก�	���ก�����
$%�1,"
�2ก�
�>02��0#�������	
���

� 
���7�������0��01,"
�2ก�
����������	4�ก���$�	+#�*� �()"
��#-�	�4 
"� 
#��
'#���$�	+#� ��ก

�ก�
ก�&�,
�������
����$%����0��0�0,��#ก�28��0
+#��	  #����1
ก6,� ��ก���	ก
��()"�'�#+����������8&��0+#�
�h������ 3,��01,"���	*� �r���+�,ก�	
r���!,r����	7�� *� �()"��#-�	�4�	�����	����ก�ก+��4��"#��
�ก�	,"������+�4�1,"
�2�0��0!	ก�

.2��ก�2���$�	���ก�
�)��
'#���ก��
%+#��
�����	 �
'#1,"
�2 ��� 
"� 
#�(��	
 ������.�	�����ก�
�)�4�ก���$�	+#��
����������<7�������	1,"����ก�2*� �()"��#-�	�4�	���
��	����ก�ก+��  ��5�	�5 *� �()"��#-�	�4�	�����	����ก�ก+��4��"#�.04�
��3,��
6����4�ก�ก+���
'#�%�#�
���()"�'�#+��� 3,�����'�#	1+����+�4��"#�1,"
�2 ����%#,*���%#,
�����%����#�)�!	 ��� �2 
�
+#�*� �()"��#-�	�4�	�����	����ก�ก+�� 

 
1.1.3 ก��������2�3�������%��.����4����ก����$���ก	�ก����������������� !�"#��$%��
��&���ก��$	'ก	����ก(��	����� 

 
 ก�
!�" ��� 
"� 
#�()"�'�#+���!	*���ก�
+�,ก�	���ก-�%�����
���ก�����
�	
���

�
�������
������#������7�ก�
!�" ��� 
"� 
#����ก�����4�
���
��.��

�������
����$%����#	
��88��4	���  .�.1949 $%�.0����
�.0����0�  .�.1977 !	h�	����
���	ก�
�
���%ก�����4�
���
��.��
�������
���� 3,��9.��#�����0��#	
��88��4	���92�2
��� 4 $%�.0����
92�2��� 1 <7��#	
��88��4	���92�2��� 4 ���	2�2�88��0����ก����ก�2ก�
 
"� 
#�2
  %
.%�
'#	!	��%��� 
��$%����	2�2�88��0��
0�+#�#	
��88�ก

��@ก���,"��ก�$%��
��.��
ก�
�� 
�����2ก  .�.1899 $%� .�.1907 ���	.0����
92�2��� 1 ���	2�2�88��0���	-��#�
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ก��ก������,"��ก�
�-��� 
�� (Hague Rule) ��2

4
1�" 3,��
�2�

�ก�
 
"� 
#�.%�
'#	!�"
1,"
�2 ��� 
"� 
#���ก�0��+75	 
 
 1.1.3.1 ก��ก%�5	�$��ก�����*���5.���6������%��.����4 (Formation of 

Customary Law)22 
 ก�����4�
���
��.��
�������
�������	�����+#�ก�����
�������
����
�
��*��	7��������1,"2�88��01�"!	�

�	)8��%�
�0�

�
�������
���� +"# 38 <7��2�88��0��� 
 �1. ��%<7�����	"����!	ก�
�0	049��&�5+�,+"#.0.���&�	�����	#��#��%���ก�����

�������
����4��"#�!&" 
 ก. #	
��88�
�������
����1���������1��
'#3,��9.��<7��ก-��	,ก��ก���#�	���	���

�2
#�3,�&�,$4"�3,�
�h )�ก
�� 
 +. 4�
���
��.��
�������
����!	h�	�������	�%�กh�	$���ก�
�'#�>02��03,�����1�
<7��1,"
�2ก�
�#�
�2������	ก����� 
  . �%�กก���������1�<7��#�
��
����
�2
#� 
 �. *��!�"2�� �2$���+"#2�+#�+"# 59  -�.0.�ก��+#���%$%� -��#	+#�
()"�
� 
��
=0#�����)�+#��
��������| !	h�	�������	� 
'�#�&���!	ก�
.04�
��ก-��	,�%�ก
ก����� 
 2. +"#2�	�51��ก
��2ก
���'#	��##-�	�4��%!	ก�
�0	049��&�5+�, ,�3,�#�����%�ก
 ����
�0�

�$%� ���
)"�7ก(0,&#2&���,� ��ก )� ����ก%����	�5	�23 

                                                        

 22 Jean-Marie Henckaerts, �Study on customary international humanitarian 
law : A contribution to the understanding and respect for the rule of law in armed 
conflict,� International Review of the Red Cross, 857 (March 2005) : 175-212. 
 23 Article 38 of the Statute of International Court of Justice 
 1. The Court, whose function is to decide in accordance with international 
law such disputes as are submitted to it, shall apply : 
 (a) international conventions, whether general or particular, establishing 
rules expressly recognized by the contesting states; 
 (b) international custom, as evidence of a general practice accepted as law; 
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 4���6	1,"��� ก�����4�
���
��.��
�������
�����
�ก#2,"��#� ��
�ก#2 2 
�
�ก�
 ก%��� '# ����>02��0+#�
�h(State Practice) $%� ����&'�#������	ก����� (Opinio 
Juris)  ,��	�5	 !	ก�
�7ก��ก�
ก�#���+#�ก�����4�
���
��.��
�������
����47�4-����	�"#�
�7ก��#� ��
�ก#2��5��#�,��ก%��� 3,�����
��-� �8,����#1�	�5 
 
  1.1.3.1.1 ���.H��	5�$���	I (State Practice) 

��'�#.04�
������>02��0+#�
�h�
�ก#2ก�2ก������	
���

�
�������
����  
���
��,6	�"#�.04�
�� 2 �
��,6	ก%��� '# �
�ก�
$
ก ����>02��0�&�	1
�����(%��#ก�
ก�#���+#�
ก�����4�
���
��.��
�������
�����
'##�4�
��ก��� �ก�
�%'#ก����>02��0+#�
�h� $%�
�
�ก�
����#� ����>02��0,��ก%����-�!�"�ก0,ก��ก���+#�ก�����4�
���
��.��
�������
����
�
'#1���
'##�4�
��ก��� �ก�
�
���0	����>02��0+#�
�h� 

 
  (1) ก����#�ก���.H��	5�$���	I (Selection of State Practice) 

 ����>02��0���ก��*�.$%������4�+#�
�h��#���(%��#ก�
ก�#���+#�ก�����
4�
���
��.��
�������
����#����$	�$�" <7��ก�
ก
��-����ก��*�.���� ����7�  ���
�
�.x�0!	�	��
2, ก�
!&"#��
�2���
��*�$%�ก�
�>02��0��#2
  %�
��*�����| !	���
�� 
�� ���	ก�
ก
��-������4����� ���
���7� )��'#���
, ก�����*��!	�
����,  -�
�0	049��+#���%!	�
����,  -�����+#�ก#���.$%�ก#�ก-�%��
�ก�� ����%#,*��, ก�
�'�#��
���
���

�������� 
��, ก�
 �, "�	���ก�
�)�,  �����6	+#�����
7ก��ก�����<7�����	�4"��	"����

�h,  �����6	+#�
�h2�%�ก����ก�2
����	�0��88�����|,  �����6	$%�ก��ก���+#�r���2
0��
, 
 -�!�"ก�
��#��%
�������
����, �"#� -����ก%���!	����
�������
����, 4
,�'	+#�
�h2�%
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 (c) the general principle of law recognized by civilized nations; 
 (d) subject to the provisions of Article 59, judicial decisions and the 
teachings of the most highly qualified publicists of the various nations, as subsidiary 
means for the determination of rules of law. 
 2. The provision shall not prejudice the power or the Court to decide a case 
ex aequo et bono, If the parties agree thereto. 
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 38 The Geneva Convention for the Amelioration of the Condition of the 
Wounded and Sick in Armed Forces in the Field, 12 August 1949, 75 U.N.T.S.31. 
 39 The Geneva Convention II for the Amelioration of the Condition of 
Wounded, Sick and Shipwrecked Members of the Armed Forces at Sea, 12 August 
1949, 75 U.N.T.S.85 (hereinafter Geneva Convention II) 
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situations of occupation, University Centre for International Humanitarian Law, Geneva, 
1-2 September 2005, pp.8-14. <www.ucihl.org/communication/Right_to_Life_Meeting_ 
Report.pdf.> (hereinafter �Report of the expert meeting�) 
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 Louise Doswald-Beck, �The right to life in armed conflict : does 

international humanitarian law provide all the answers?,� 88 International Review of Red 
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 57 Human Rights Committee, Communication No.R.11/45, Views, 31 March 
1992, UN. Doc.Supp.No.40 (A/37/40), para.13.2, quoted in Ibid. 
 58 Concluding Observation of the Human Rights Committee : Israel, CCPR/ 
CO/78/ISR (21 August 2003), para.15, quoted in Report of the expert meeting, supra 
note 54, p.9. 
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 73 Principle 9 of the Basic Principles on the Use of Force and Firearms by 
Law Enforcement Officials 
 � Law enforcement officials shall not use firearms against persons except in 
self-defence or defence of others against imminent threat of death or serious injury, to 
prevent the perpetration of particularly serious crime involving grave threat to life, to 
arrest a person presenting such a danger and resisting their authority, or to prevent his 
or her escape, and only when less extreme means are sufficient to achieve these 
objectives. In any event, intentional lethal use of firearms may only be made when 
strictly unavoidable in order to protect life.� 
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 76 Jean Pictet, The Geneva Convention of 12 August 1949 : Commentary 
Vol.III Geneva Convention relative to Prisoners of War, ICRC, Geneva 1958, p.627, and 
Jean Pictet, The Geneva Convention of 12 August 1949 : Commentary Vol.IV Geneva 
Convention relative to the Protection of Civilians Persons in Time of War, ICRC, Geneva 
1958, p.598. 
 

77Cordula Droege, � �In truth the leitmotiv� : the prohibition or torture and 
other forms of ill-treatment in international humanitarian law,� 89 International Review of 
the Red Cross, 867 (September 2007) : 520. 
 78 Ibid., p.530. 
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