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Legal problems concerning shafeholding in disguise in foreign business operations arisen from an alien and Thai individual or
juristic person who is not an alien as defined by the Foreign Business Act B.E. 2542, suppotts or jointly engage in a business
prescribed in the Annexes belonging to an alien and in which business the alien is not permitted to engage, or jointly engage in
the business of an alien by demonstrating that the person is the sole owner of the business, or holds shares on behalf of an
alien in any partnership or private limited company or any juristic person so that the alien can circumvent or violate the
provisions prescribed in the Foreign Business Act B.E.2542, The problems are due to the improper definition of “Alien” under

Section 4 (3) or Section 4 (4) of the Foreign Business Act B.E. 2542,

From the study, it is found out that the legal problems concerning shareholding in disguise in foreign business operations are
due to the “Alien” definition under Section 4 (3) or Section 4 (4) of the Foreign Business Act B.E. 2542 which does not
include in the criteria of the controlling in a juristic person registered under Thai Laws and also the determination of the
preferred shares which have rights to vote in shareholder meeting less than the ordinary shares is not prohibited by Law.
Hence, a juristic person who is held the shares by the alien who has more voting rights than the Thai shareholder-despite a
Thai shareholding majority-is not defined as an “Alien” under the Foreign Business Act B.E. 2542. Moreover, Section 36 of
the Foreign Business Act B.E. 2542 does not define any act or any behavior of an alien, a Thai individual or Thai juristic
person which shall be deemed to circumvent or violate this Section that causes the enforcement problem of Section 36 under

the Foreign Business Act B.E. 2542,

In conclusion, it is suggested the Foreign Business Act B.E. 2542 shall be amended as follows:

1. The definition of “Alien” in Section 4(3) and Section 4(4) shall be amended to include as the “Alien”, if the Alien
holds a majority of controlling power in the juristic person.

2. Section 36 shall be amended by defining the assumption of the acts or behaviors which shall be deemed that Thai
individual or Thai juristic person support or jointly engage with an alien to circumvent or violate the Foreign
Business Act B.E. 2542,

3. The Annexes of the Foreign Business Act B.E. 2542 shall be reconsidered and amended to accommodate the
changes in circumstance in current business operations.

4. The Foreign Business Act B.E. 2542 shall provide the legal measures for any alien who invests in Thailand
should furnish an investment structures report such as the resources, a shareholding structure, financial proportion
of such alien including a declaration of controlling power by an alien to the Foreign Business Committee for the

purpose of improving the level of regulation to replace the current measure by permission solely.





