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A Mortgage is a contract whereby a person, calied the mortgagor, assigns a property to the
mortgagee, as security for the performance of an obligation, without delivering the property to the
mortgagee. The substantive law ié the general provisions of mortgage which provide tht, duty and juristic
relation of the parties. The essential of mortgage law are no property can be mortgaged excepted by the
owner for the time being, mortgage is real right which the mortgagee is entitied to be paid out of the
mortgaged property in preference to ordinary creditors. If the debtor does not perform his obligation, the
ordinary creditors cannot participate in the property mortgaged except the mortgagee have the obligation
performed. The mortgagee may enforce the mortgage even after the obligation secured has barred by
prescription. Furthermore if the estimated value of the property, in case of forecloéure, is or the net
proceeds, in case of auction, are less than the amount due, the debtor of the obligation is not liable for the
difference except the parties enter into any agreement.

Whereas the Civil Procedural Law is a general provisions for enforcement of judgement which
provide the measure of enforcement. Then all participator in enforcement of mortgage have to apply it for
this matter. From the study, now the enforcement of morigage are correspond with the spirit of substantive
law. Nevertheless the judge should cogitate to execute it as the spirit of substantive law. The study
concludes that, the enforcement of mortgage should be applied on the ground of the spirit of substantive
- law. This scheme will dissolve the legal problems and also provide the consistency with the substantive
law. For example in case the person alleges that the defendant or the judgement debtor is not the owner of
the property seized by the executing officer to impede the enforcement of mortgage. This is to say that the

judge have the importance role to dissolve these legal problems without any amendment of law.





