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Abstract

A bill is a negotiable instrument that can be transferred by means of a
delivery or an indorsement and delivery without notification to the debtor, of which the
bona fide transferee maintains preferential right over the transferor. But, if the drawer
has written on the face of a bill the word “not negotiable” or any equivalent expression,
the bill can no longer be a negotiable instrument. It can be transferred only according
to the form, and with the effects of an ordinary transfer.

The bill without “not negotiable” order of the drawer can be transferred
regularly. However, the relevant law allows an indorser to forbid further indorsement.

section 923 “ If an indorser specifies that he forbids further indorsememt, he
incurs no liability to the person to whom the bill of exchange is subsequently indorsed.”

The purpose of the indorser to explicity forbid further indorsement is to
reserve his defense against the indorsee. Without forbiding further indorsement, if the
bill is continuously transferred by indorsements ,the indorser cannot raise the defense
based on his relation with the transferee, unless the transfer has taken place in
pursuance of flaudulent understanding (section 916).

Forbid further indorsement is important for the parties to a bill. For the
purpose of clarification, the author studied on methods and effects of forbidding further
indorsement of Bills, including legal problems on this issue according to section 923. In
addition, the author studied and analyzed whether the effects of forbidding further
indorsement meet the indorser’'s real intention to that purpose. The findings from the
study are as follows:

Firstly, it is found that the indorser under section 923 is the person holding
the bill whose name is specified therein as payee or indorsee and indorsing such bill
with the term “not transferable”. Despite already having forbidding indorsement, the
indorser could indorse by writing down “not transferable”. In the case where the holder

has added the term “not transferable”, the author considers that it is not within the scope



of section 923, with the reason that he is not the indorser despite subsequently
transferring the bill.

Secondly, the type of the bill allowing forbidding further indorsement, since
the law provides that the indorsement of the bill payable to bearer operates only as a
guarantee (aval) for the drawer, the person signing in the bill as the guarantor is not the
indorser and thereby cannot indorse the bill pursuant to section 923. It is therefore
concluded that only the named bills ,excluding the bill payable to bearer, can be subject
to forbid further indorsement.

Thirdly, the forbidding further indorsement can be done by writing down on
the face or back of the bill, comprising of the term “not transferable”. The study revealed
that the case must be for the special indorsement only. The order of forbidding further
indorsement can not be applied to the blank indorsement, having no specified
transferer's name, because no prove who is forbidden to further transfer the bill.

Fourthly, in the auther opinion, effects for forbidding further indorsement of a
crossed cheque is subject to section 923 rather than section 999. As there is no
specific provision applying to the case where the holder specifies “not transferable” in
the crossed cheque (section 995(3)), section 999 is required. Where the holder add the
term “not transferable” in the general crossed cheque or the specific crossed cheque,
that cheque can be transferred by the Bill's way. However, the transferee of the such
cheque shall not have and shall not be capable giving a better title to the cheque than
that which the person from whom he took it had. Thus section 999 should be amended
for clarification in the way that it can be applied only to the crossed cheque written down
the term “not transferable” by the holder.

Fifthly, the right of the holder of the bill having forbidding further
indorsement, the forbidding further indorsement, in no case, results in the termination of
negotiable instrument characteristics. The holder still generally the same right as in the
case of not forbidding further indorsement. However, if the bill is sequentially
transferred, all subsequent indorsees can not have recourse to the indorser who

forbided further indorsement.



Sixthly, the payment, where the indorser has violated the forbidding further
indorsement and the subsequent indorsee becomes the holder, the previous obligation
and all other obligation under the bill will be settled upon the payment of the payer
under section 949. The indorser who forbid further indorsement cannot raise his defense
in relation to the indorsee against the latter. Consequently, forbidding further
indorsement by the indorser is invalid. Thus, it indicates that the provision of forbidding
further indorsement the bill by the indorser cannot be reach the law objectives and the
intention of such indorser. The problem could be solved if the effect of forbidding further
indorsement follows the similar principle of section 999, namely that the indorsee cannot

have the better right than the indorser.



