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Abstract

Abstract

The decision made in 2012 by the Bangkok Metropolitan Administration (BMA),
as a local govermment organisation, to undertake a mass transit service project, involving
the construction of the BTS transit system and BTS train tracks covering 3 new routes extending
the existing routes, with the total distance of 12.75 kilometres, whereby the private contractor
operating the main BTS route (covering 25.5 kilometres) will be engaged to procure trains and
operate the train service for those three extended routes in respect of which the structural
construction and train-tracks system are to be funded by the BMA has become a legal issue of
particular importance in Thailand. The problematic debate centres on whether the operation
of track-based mass transit business without being granted prior permission or a concession by
the Minister of Interior will be considered as the operation of a public-utility business (here, the
railway business) without permission, which will, in tumn, amount to a criminal offence under
the Notification of the National Executive Councit No. 58, BE. 2515 (1972), given that the
Department of Special Investigation, with which an allegation has been lodged, has inquired
into this matter and made a decision to prosecute the Govemor of the BMA together with the
Govemnor’s executive team initiating this project at present.

The study of the objectives of the laws prohibiting private individuats from
carrying out public-utility undertakings without prior pemmission, which were found as early as
1928 during the absolute-monarchy days and subsequently reshaped into the Notification of
the National Executive Council No. 58 currently in force, reveals that such prohibition applies
only to private individuals. In the case of State agencies with statutory functions to operate
public-utility businesses, such State agencies have due powers to operate public-utility
businesses without seeking prior permission from responsible ministers and such operation is
treated as that permitted or regulated by specific legislation, with the result therefore that the
operation of the business in question does not, in any way, amount to any contravention of
the statutory prohibition vis-a-vis public-utility businesses.

As far as the powers and duties of local govemment organisations are
concerned, powers and duties of local government organisations in Thailand, which were
statutorily set out in a restrictive fashion and made subject to other relevant laws, have
undergone a major change under the Constitution of the Kingdom of Thailand, B.E. 2540 (1997)
and the Act Determining Plans and Procedures for Decentralisation of Powers to Local
Government Organisations , BE. 2542 (1999) enacted to implement the requirement of the
said Constitution, as to which powers and duties of local government organisations have been
redesigned to the effect that local govemment organisations possess general powers and
duties to carry out any missions specified by law to be theirs, without being subject to

provisions of other laws as witnessed in the past. Indeed, the recognition of such general powers
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and powers of local govemment organisations has specifically been found in the ruting of the
Council of State No. 532/2546 (2003).

As such, the operation of the mass transit service through BTS trains in the
three extended routes initiated by the BMA fully falls within its statutory powers in its cabacity
as a local government organisation and such operation does not, in any way, amount to any
offence of operating public-utility business without being granted permission or a concession
under the Notification of the National Executive Council No. 58.



