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Members,

Desiring to reduce distortions and impediments to international trade, and taking into
account the need to promote effective and adequate protection of intellectual property rights,
and to ensure that measures and procedures to enforce intellectual property rights do not
themselves become barriers to legitimate trade;

Recognizing, to this end, the need for new rules and disciplines concerning:

@ the applicability of the basic principles of GATT 1994 and of relevant
international intellectual property agreements or conventions;

(b) the provision of adequate standards and principles concerning the availability,
scope and use of trade-related intellectual property rights;

(c) the provision of effective and appropriate means for the enforcement of trade-
related intellectual property rights, taking into account differences in national
legal systems;

(d) the provision of effective and expeditious procedures for the multilateral
prevention and settlement of disputes between governments; and

(e) transitional arrangements aiming at the fullest participation in the results of
the negotiations;

Recognizing the need for a multilateral framework of principles, rules and disciplines
dealing with international trade in counterfeit goods;

Recognizing that intellectual property rights are private rights;

Recognizing the underlying public policy objectives of national systems for the
protection of intellectual property, including developmental and technological objectives;

Recognizing also the special needs of the least-developed country Members in respect
of maximum flexibility in the domestic implementation of laws and regulations in order to
enable them to create a sound and viable technological base;

Emphasizing the importance of reducing tensions by reaching strengthened
commitments to resolve disputes on trade-related intellectual property issues through
multilateral procedures;

Desiring to establish a mutually supportive relationship between the WTO and the
World Intellectual Property Organization (referred to in this Agreement as "WIPO") as well
as other relevant international organizations;

Hereby agree as follows:

PART I

GENERAL PROVISIONS AND BASIC PRINCIPLES
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Article 1
Nature and Scope of Obligations

1. Members shall give effect to the provisions of this Agreement. Members may, but
shall not be obliged to, implement in their law more extensive protection than is required by
this Agreement, provided that such protection does not contravene the provisions of this
Agreement. Members shall be free to determine the appropriate method of implementing the
provisions of this Agreement within their own legal system and practice.

2. For the purposes of this Agreement, the term "intellectual property"” refers to all
categories of intellectual property that are the subject of Sections 1 through 7 of Part II.

3. Members shall accord the treatment provided for in this Agreement to the nationals of
other Members.' In respect of the relevant intellectual property right, the nationals of other
Members shall be understood as those natural or legal persons that would meet the criteria for
eligibility for protection provided for in the Paris Convention (1967), the Berne Convention
(1971), the Rome Convention and the Treaty on Intellectual Property in Respect of Integrated
Circuits, were all Members of the WTO members of those conventions.” Any Member
availing itself of the possibilities provided in paragraph 3 of Article 5 or paragraph 2 of
Avrticle 6 of the Rome Convention shall make a notification as foreseen in those provisions to
the Council for Trade-Related Aspects of Intellectual Property Rights (the "Council for
TRIPS").

Article 2

Intellectual Property Conventions

1. In respect of Parts I, 111 and IV of this Agreement, Members shall comply with
Avrticles 1 through 12, and Article 19, of the Paris Convention (1967).

2. Nothing in Parts | to IV of this Agreement shall derogate from existing obligations
that Members may have to each other under the Paris Convention, the Berne Convention, the
Rome Convention and the Treaty on Intellectual Property in Respect of Integrated Circuits.

! When "nationals" are referred to in this Agreement, they shall be deemed, in the case of
a separate customs territory Member of the WTO, to mean persons, natural or legal, who are domiciled
or who have a real and effective industrial or commercial establishment in that customs territory.

% In this Agreement, "Paris Convention" refers to the Paris Convention for the Protection
of Industrial Property; "Paris Convention (1967)" refers to the Stockholm Act of this Convention of
14 July 1967. "Berne Convention" refers to the Berne Convention for the Protection of Literary and
Avrtistic Works; "Berne Convention (1971)" refers to the Paris Act of this Convention of 24 July 1971.
"Rome Convention" refers to the International Convention for the Protection of Performers, Producers
of Phonograms and Broadcasting Organizations, adopted at Rome on 26 October 1961. "Treaty on
Intellectual Property in Respect of Integrated Circuits" (IPIC Treaty) refers to the Treaty on Intellectual
Property in Respect of Integrated Circuits, adopted at Washington on 26 May 1989. "WTO
Agreement" refers to the Agreement Establishing the WTO.
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Article 3
National Treatment

1. Each Member shall accord to the nationals of other Members treatment no less
favourable than that it accords to its own nationals with regard to the protection® of
intellectual property, subject to the exceptions already provided in, respectively, the Paris
Convention (1967), the Berne Convention (1971), the Rome Convention or the Treaty on
Intellectual Property in Respect of Integrated Circuits. In respect of performers, producers of
phonograms and broadcasting organizations, this obligation only applies in respect of the
rights provided under this Agreement. Any Member availing itself of the possibilities
provided in Article 6 of the Berne Convention (1971) or paragraph 1(b) of Article 16 of the
Rome Convention shall make a notification as foreseen in those provisions to the Council for
TRIPS.

2. Members may avail themselves of the exceptions permitted under paragraph 1 in
relation to judicial and administrative procedures, including the designation of an address for
service or the appointment of an agent within the jurisdiction of a Member, only where such
exceptions are necessary to secure compliance with laws and regulations which are not
inconsistent with the provisions of this Agreement and where such practices are not applied in
a manner which would constitute a disguised restriction on trade.

Article 4
Most-Favoured-Nation Treatment

With regard to the protection of intellectual property, any advantage, favour, privilege
or immunity granted by a Member to the nationals of any other country shall be accorded
immediately and unconditionally to the nationals of all other Members. Exempted from this
obligation are any advantage, favour, privilege or immunity accorded by a Member:

@) deriving from international agreements on judicial assistance or law
enforcement of a general nature and not particularly confined to the
protection of intellectual property;

(b) granted in accordance with the provisions of the Berne Convention (1971) or
the Rome Convention authorizing that the treatment accorded be a function
not of national treatment but of the treatment accorded in another country;

©) in respect of the rights of performers, producers of phonograms and
broadcasting organizations not provided under this Agreement;

(d) deriving from international agreements related to the protection of intellectual
property which entered into force prior to the entry into force of the WTO
Agreement, provided that such agreements are notified to the Council for

® For the purposes of Articles 3 and 4, “protection” shall include matters affecting the
availability, acquisition, scope, maintenance and enforcement of intellectual property rights as well as
those matters affecting the use of intellectual property rights specifically addressed in this Agreement.
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TRIPS and do not constitute an arbitrary or unjustifiable discrimination
against nationals of other Members.

Article 5

Multilateral Agreements on Acquisition or
Maintenance of Protection

The obligations under Articles 3 and 4 do not apply to procedures provided in
multilateral agreements concluded under the auspices of WIPO relating to the acquisition or
maintenance of intellectual property rights.

Article 6
Exhaustion
For the purposes of dispute settlement under this Agreement, subject to the provisions
of Articles 3 and 4 nothing in this Agreement shall be used to address the issue of the
exhaustion of intellectual property rights.
Article 7
Obijectives
The protection and enforcement of intellectual property rights should contribute to the
promotion of technological innovation and to the transfer and dissemination of technology, to
the mutual advantage of producers and users of technological knowledge and in a manner
conducive to social and economic welfare, and to a balance of rights and obligations.
Article 8
Principles
1. Members may, in formulating or amending their laws and regulations, adopt
measures necessary to protect public health and nutrition, and to promote the public interest in
sectors of vital importance to their socio-economic and technological development, provided
that such measures are consistent with the provisions of this Agreement.
2. Appropriate measures, provided that they are consistent with the provisions of this
Agreement, may be needed to prevent the abuse of intellectual property rights by right holders

or the resort to practices which unreasonably restrain trade or adversely affect the
international transfer of technology.

SECTION 5: PATENTS
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Article 27
Patentable Subject Matter

1. Subject to the provisions of paragraphs 2 and 3, patents shall be available for any
inventions, whether products or processes, in all fields of technology, provided that they are
new, involve an inventive step and are capable of industrial application.* Subject to
paragraph 4 of Article 65, paragraph 8 of Article 70 and paragraph 3 of this Article, patents
shall be available and patent rights enjoyable without discrimination as to the place of
invention, the field of technology and whether products are imported or locally produced.

2. Members may exclude from patentability inventions, the prevention within their
territory of the commercial exploitation of which is necessary to protect ordre public or
morality, including to protect human, animal or plant life or health or to avoid serious
prejudice to the environment, provided that such exclusion is not made merely because the
exploitation is prohibited by their law.

3. Members may also exclude from patentability:

@ diagnostic, therapeutic and surgical methods for the treatment of humans or
animals;

(b) plants and animals other than micro-organisms, and essentially biological
processes for the production of plants or animals other than non-biological
and microbiological processes. However, Members shall provide for the
protection of plant varieties either by patents or by an effective sui generis
system or by any combination thereof. The provisions of this subparagraph
shall be reviewed four years after the date of entry into force of the WTO

Agreement.
Article 28
Rights Conferred
1. A patent shall confer on its owner the following exclusive rights:

@ where the subject matter of a patent is a product, to prevent third parties not
having the owner’s consent from the acts of: making, using, offering for sale,
selling, or importing® for these purposes that product;

(b) where the subject matter of a patent is a process, to prevent third parties not
having the owner’s consent from the act of using the process, and from the
acts of: using, offering for sale, selling, or importing for these purposes at
least the product obtained directly by that process.

* For the purposes of this Article, the terms "inventive step" and “capable of industrial
application” may be deemed by a Member to be synonymous with the terms "non-obvious" and
"useful” respectively.

® This right, like all other rights conferred under this Agreement in respect of the use,
sale, importation or other distribution of goods, is subject to the provisions of Article 6.
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2. Patent owners shall also have the right to assign, or transfer by succession, the patent
and to conclude licensing contracts.

Article 29
Conditions on Patent Applicants

1. Members shall require that an applicant for a patent shall disclose the invention in a
manner sufficiently clear and complete for the invention to be carried out by a person skilled
in the art and may require the applicant to indicate the best mode for carrying out the
invention known to the inventor at the filing date or, where priority is claimed, at the priority
date of the application.

2. Members may require an applicant for a patent to provide information concerning the
applicant’s corresponding foreign applications and grants.

Article 30
Exceptions to Rights Conferred

Members may provide limited exceptions to the exclusive rights conferred by a
patent, provided that such exceptions do not unreasonably conflict with a normal exploitation
of the patent and do not unreasonably prejudice the legitimate interests of the patent owner,
taking account of the legitimate interests of third parties.

Article 31
Other Use Without Authorization of the Right Holder

Where the law of a Member allows for other use® of the subject matter of a patent
without the authorization of the right holder, including use by the government or third parties
authorized by the government, the following provisions shall be respected:

@ authorization of such use shall be considered on its individual merits;

(b) such use may only be permitted if, prior to such use, the proposed user has
made efforts to obtain authorization from the right holder on reasonable
commercial terms and conditions and that such efforts have not been
successful within a reasonable period of time. This requirement may be
waived by a Member in the case of a national emergency or other
circumstances of extreme urgency or in cases of public non-commercial use.
In situations of national emergency or other circumstances of extreme
urgency, the right holder shall, nevertheless, be notified as soon as reasonably
practicable. In the case of public non-commercial use, where the government
or contractor, without making a patent search, knows or has demonstrable

8 "Other use" refers to use other than that allowed under Article 30.
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grounds to know that a valid patent is or will be used by or for the
government, the right holder shall be informed promptly;

the scope and duration of such use shall be limited to the purpose for which it
was authorized, and in the case of semi-conductor technology shall only be
for public non-commercial use or to remedy a practice determined after
judicial or administrative process to be anti-competitive;

such use shall be non-exclusive;

such use shall be non-assignable, except with that part of the enterprise or
goodwill which enjoys such use;

any such use shall be authorized predominantly for the supply of the domestic
market of the Member authorizing such use;

authorization for such use shall be liable, subject to adequate protection of the
legitimate interests of the persons so authorized, to be terminated if and when
the circumstances which led to it cease to exist and are unlikely to recur. The
competent authority shall have the authority to review, upon motivated
request, the continued existence of these circumstances;

the right holder shall be paid adequate remuneration in the circumstances of
each case, taking into account the economic value of the authorization;

the legal validity of any decision relating to the authorization of such use
shall be subject to judicial review or other independent review by a distinct
higher authority in that Member;

any decision relating to the remuneration provided in respect of such use shall
be subject to judicial review or other independent review by a distinct higher
authority in that Member;

Members are not obliged to apply the conditions set forth in
subparagraphs (b) and (f) where such use is permitted to remedy a practice
determined after judicial or administrative process to be anti-competitive.
The need to correct anti-competitive practices may be taken into account in
determining the amount of remuneration in such cases. = Competent
authorities shall have the authority to refuse termination of authorization if
and when the conditions which led to such authorization are likely to recur;

where such use is authorized to permit the exploitation of a patent (“the
second patent™) which cannot be exploited without infringing another patent
("the first patent™), the following additional conditions shall apply:

(i) the invention claimed in the second patent shall involve an important
technical advance of considerable economic significance in relation
to the invention claimed in the first patent;

(i) the owner of the first patent shall be entitled to a cross-licence on
reasonable terms to use the invention claimed in the second patent;
and
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(iii) the use authorized in respect of the first patent shall be non-
assignable except with the assignment of the second patent.

Article 32
Revocation/Forfeiture

An opportunity for judicial review of any decision to revoke or forfeit a patent shall
be available.

Article 33
Term of Protection

The term of protection available shall not end before the expiration of a period of
twenty years counted from the filing date.’

Article 34
Process Patents: Burden of Proof

1. For the purposes of civil proceedings in respect of the infringement of the rights of
the owner referred to in paragraph 1(b) of Article 28, if the subject matter of a patent is a
process for obtaining a product, the judicial authorities shall have the authority to order the
defendant to prove that the process to obtain an identical product is different from the
patented process. Therefore, Members shall provide, in at least one of the following
circumstances, that any identical product when produced without the consent of the patent
owner shall, in the absence of proof to the contrary, be deemed to have been obtained by the
patented process:

@) if the product obtained by the patented process is new;

(b) if there is a substantial likelihood that the identical product was made by the
process and the owner of the patent has been unable through reasonable
efforts to determine the process actually used.

2. Any Member shall be free to provide that the burden of proof indicated in
paragraph 1 shall be on the alleged infringer only if the condition referred to in
subparagraph (a) is fulfilled or only if the condition referred to in subparagraph (b) is fulfilled.

3. In the adduction of proof to the contrary, the legitimate interests of defendants in
protecting their manufacturing and business secrets shall be taken into account.

"It is understood that those Members which do not have a system of original grant may
provide that the term of protection shall be computed from the filing date in the system of original
grant.
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PART VI

TRANSITIONAL ARRANGEMENTS

Article 65
Transitional Arrangements

1. Subject to the provisions of paragraphs 2, 3 and 4, no Member shall be obliged to
apply the provisions of this Agreement before the expiry of a general period of one year
following the date of entry into force of the WTO Agreement.

2. A developing country Member is entitled to delay for a further period of four years
the date of application, as defined in paragraph 1, of the provisions of this Agreement other
than Articles 3, 4 and 5.

3. Any other Member which is in the process of transformation from a centrally-planned
into a market, free-enterprise economy and which is undertaking structural reform of its
intellectual property system and facing special problems in the preparation and
implementation of intellectual property laws and regulations, may also benefit from a period
of delay as foreseen in paragraph 2.

4. To the extent that a developing country Member is obliged by this Agreement to
extend product patent protection to areas of technology not so protectable in its territory on
the general date of application of this Agreement for that Member, as defined in paragraph 2,
it may delay the application of the provisions on product patents of Section 5 of Part Il to
such areas of technology for an additional period of five years.

5. A Member availing itself of a transitional period under paragraphs 1, 2, 3 or 4 shall
ensure that any changes in its laws, regulations and practice made during that period do not
result in a lesser degree of consistency with the provisions of this Agreement.

Article 66
Least-Developed Country Members

1. In view of the special needs and requirements of least-developed country Members,
their economic, financial and administrative constraints, and their need for flexibility to create
a viable technological base, such Members shall not be required to apply the provisions of
this Agreement, other than Articles 3, 4 and 5, for a period of 10 years from the date of
application as defined under paragraph 1 of Article 65. The Council for TRIPS shall, upon
duly motivated request by a least-developed country Member, accord extensions of this
period.

2. Developed country Members shall provide incentives to enterprises and institutions in
their territories for the purpose of promoting and encouraging technology transfer to least-
developed country Members in order to enable them to create a sound and viable
technological base.
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Article 67
Technical Cooperation

In order to facilitate the implementation of this Agreement, developed country
Members shall provide, on request and on mutually agreed terms and conditions, technical
and financial cooperation in favour of developing and least-developed country Members.
Such cooperation shall include assistance in the preparation of laws and regulations on the
protection and enforcement of intellectual property rights as well as on the prevention of their
abuse, and shall include support regarding the establishment or reinforcement of domestic
offices and agencies relevant to these matters, including the training of personnel.

PART VII

INSTITUTIONAL ARRANGEMENTS; FINAL PROVISIONS

Article 68

Council for Trade-Related Aspects of
Intellectual Property Rights

The Council for TRIPS shall monitor the operation of this Agreement and, in
particular, Members' compliance with their obligations hereunder, and shall afford Members
the opportunity of consulting on matters relating to the trade-related aspects of intellectual
property rights. It shall carry out such other responsibilities as assigned to it by the Members,
and it shall, in particular, provide any assistance requested by them in the context of dispute
settlement procedures. In carrying out its functions, the Council for TRIPS may consult with
and seek information from any source it deems appropriate. In consultation with WIPO, the
Council shall seek to establish, within one year of its first meeting, appropriate arrangements
for cooperation with bodies of that Organization.

Article 69
International Cooperation
Members agree to cooperate with each other with a view to eliminating international
trade in goods infringing intellectual property rights. For this purpose, they shall establish
and notify contact points in their administrations and be ready to exchange information on
trade in infringing goods. They shall, in particular, promote the exchange of information and
cooperation between customs authorities with regard to trade in counterfeit trademark goods
and pirated copyright goods.
Article 70

Protection of Existing Subject Matter

1. This Agreement does not give rise to obligations in respect of acts which occurred
before the date of application of the Agreement for the Member in question.
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2. Except as otherwise provided for in this Agreement, this Agreement gives rise to
obligations in respect of all subject matter existing at the date of application of this
Agreement for the Member in question, and which is protected in that Member on the said
date, or which meets or comes subsequently to meet the criteria for protection under the terms
of this Agreement. In respect of this paragraph and paragraphs 3 and 4, copyright obligations
with respect to existing works shall be solely determined under Article 18 of the Berne
Convention (1971), and obligations with respect to the rights of producers of phonograms and
performers in existing phonograms shall be determined solely under Article 18 of the Berne
Convention (1971) as made applicable under paragraph 6 of Article 14 of this Agreement.

3. There shall be no obligation to restore protection to subject matter which on the date
of application of this Agreement for the Member in question has fallen into the public
domain.

4. In respect of any acts in respect of specific objects embodying protected subject
matter which become infringing under the terms of legislation in conformity with this
Agreement, and which were commenced, or in respect of which a significant investment was
made, before the date of acceptance of the WTO Agreement by that Member, any Member
may provide for a limitation of the remedies available to the right holder as to the continued
performance of such acts after the date of application of this Agreement for that Member. In
such cases the Member shall, however, at least provide for the payment of equitable
remuneration.

5. A Member is not obliged to apply the provisions of Article 11 and of paragraph 4 of
Avrticle 14 with respect to originals or copies purchased prior to the date of application of this
Agreement for that Member.

6. Members shall not be required to apply Article 31, or the requirement in paragraph 1
of Article 27 that patent rights shall be enjoyable without discrimination as to the field of
technology, to use without the authorization of the right holder where authorization for such
use was granted by the government before the date this Agreement became known.

7. In the case of intellectual property rights for which protection is conditional upon
registration, applications for protection which are pending on the date of application of this
Agreement for the Member in question shall be permitted to be amended to claim any
enhanced protection provided under the provisions of this Agreement. Such amendments
shall not include new matter.

8. Where a Member does not make available as of the date of entry into force of the
WTO Agreement patent protection for pharmaceutical and agricultural chemical products
commensurate with its obligations under Article 27, that Member shall:

@ notwithstanding the provisions of Part VI, provide as from the date of entry
into force of the WTO Agreement a means by which applications for patents
for such inventions can be filed;

(b) apply to these applications, as of the date of application of this Agreement,
the criteria for patentability as laid down in this Agreement as if those criteria
were being applied on the date of filing in that Member or, where priority is
available and claimed, the priority date of the application; and
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(© provide patent protection in accordance with this Agreement as from the
grant of the patent and for the remainder of the patent term, counted from the
filing date in accordance with Article 33 of this Agreement, for those of these
applications that meet the criteria for protection referred to in
subparagraph (b).

9. Where a product is the subject of a patent application in a Member in accordance with
paragraph 8(a), exclusive marketing rights shall be granted, notwithstanding the provisions of
Part V1, for a period of five years after obtaining marketing approval in that Member or until a
product patent is granted or rejected in that Member, whichever period is shorter, provided
that, subsequent to the entry into force of the WTO Agreement, a patent application has been
filed and a patent granted for that product in another Member and marketing approval
obtained in such other Member.

Article 71
Review and Amendment

1. The Council for TRIPS shall review the implementation of this Agreement after the
expiration of the transitional period referred to in paragraph 2 of Article 65. The Council
shall, having regard to the experience gained in its implementation, review it two years after
that date, and at identical intervals thereafter. The Council may also undertake reviews in the
light of any relevant new developments which might warrant modification or amendment of
this Agreement.

2. Amendments merely serving the purpose of adjusting to higher levels of protection of
intellectual property rights achieved, and in force, in other multilateral agreements and
accepted under those agreements by all Members of the WTO may be referred to the
Ministerial Conference for action in accordance with paragraph 6 of Article X of the WTO
Agreement on the basis of a consensus proposal from the Council for TRIPS.

(Excerpted and obtained from: http://docsonline.wto.org)



