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A protest must contain a copy of the bill, and must be signed by the notary

making it, and must specify—
(a)The person at whose request the bill is protested:

(b)The place and date of protest, the cause or reason for protesting the bill,
the demand made, and the answer given, if any, or the fact that the drawee or acceptor

could not be found.

® The Bill of Exchange Act 1882, Section 94

“Where a dishonoured bill or note is authorised or required to be protested,
and the services of a notary cannot be obtained at the place where the bill is
dishonoured, any householder or substantial resident of the place may, in the presence
of two witnesses, give a certificate, signed by them, attesting the dishonour of the bill,
and the certificate shall in all respects operate as if it were a formal protest of the bill.

The form given in Schedule 1 to this Act may be used with necessary
modifications, and if used shall be sufficient.”

" The Bill of Exchange Act 1882, Section 43 (2)

“Subject to the provisions of this Act when a bill is dishonoured by non-
acceptance, an immediate right of recourse against the drawer and indorsers accrues

to the holder, and no presentment for payment is necessary.”
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® The Bill of Exchange Act 1882, Section 51(2)

“Where a foreign bill, appearing on the face of it to be such, has been
dishonoured by non-acceptance it must be duly protested for non-acceptance, ... If it
be not so protested the drawer and indorsers are discharged. Where a bill does not
appear on the face of it to be a foreign bill, protest thereof in case of dishonour is
unnecessary.”

° The Bill of Exchange Act 1882, Section 4 Inland and foreign bills

“(1) An inland bill is a bill which is or on the face of it purports to be (a) both
drawn and payable within the British Islands, or (b) drawn within the British Islands upon
some person resident therein. Any other bill is a foreign bill.

For the purposes of this Act “British Islands” mean any part of the United
Kingdom of Great Britain and Ireland, the islands of Man, Guernsey, Jersey, Alderney,
and Sark, and the islands adjacent to any of them being part of the dominions of Her
Majesty.

(2) Unless the contrary appear on the face of the bill the holder may treat it

as an inland bill.”
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" The Bill of Exchange Act 1882, Section 41(1)(a)

“(1) A bill is duly presented for acceptance which is presented in
accordance with the following rules:(a) The presentment must be made by or on behalf
of the holder to the drawee or to some person authorized to accept or refuse
acceptance on his behalf at a reasonable hour on a business day and before the bill is
overdue:”

" The Bill of Exchange Act 1882, Section 42

“When a bill is duly presented for acceptance and is not accepted within
the customary time, the person presenting it must treat it as dishonoured by non-
acceptance. If he do not, the holder shall lose his right of recourse against the drawer
and indorsers.”

v
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Reeday, “The Law Relating to Banking” 2" ed, (London: Butterworths, 1972), p. 341.
" The Bill of Exchange Act 1882, Section 48
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“Subject to the provisions of this Act, when a bill has been dishonoured by
non-acceptance or by non-payment, notice of dishonour must be given to the drawer
and each indorser, and any drawer or indorser to whom such notice is not given is
discharged: Provided that—

(1) Where a bill is dishonoured by non-acceptance, and notice of dishonour
is not given, the rights of a holder in due course, subsequent to the omission, shall not

be prejudiced by the omission.

(2) Where a bill is dishonoured by non-acceptance, and due notice of
dishonour is given, it shall not be necessary to give notice of a subsequent dishonour by

non-payment unless the bill shall in the meantime have been accepted.”

" The Bill of Exchange Act 1882, Section 51 (1)

“Where an inland bill has been dishonoured it may, if the holder think fit, be
noted for non-acceptance or non-payment, as the case may be; but it shall not be
necessary to note or protest any such bill in order to preserve the recourse against the

drawer or indorser”
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° James MclLoughin, Introduction to Negotiable Instruments, (London:

Buterworths 1975), p. 115.

" William Hedley and Richard Hedley, Bill of Exchange and Bankers’

Documentary Credits, 4" Edition (LLP Lindon Hongkong, 2001), p.144.

" The Bill of Exchange Act 1882, Section 51(5)

“Where the acceptor of a bill becomes bankrupt or insolvent or suspends
payment before it matures, the holder may cause the bill to be protested for better
security against the drawer and indorsers.”

" The Bill of Exchange Act 1882, Section 51(4)
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“Subject to the provisions of this Act, when a bill is noted or protested (it
must be noted on the day of its dishonor). When a bill has been duly noted, the protest
may be subsequently extended as of the date of the noting.

* The Bill of Exchange Act 1882, Section 92

“Where, by this Act, the time limited for doing any act or thing is less than
three days, in reckoning time, non-business days are excluded.

“Non-business days” for the purposes of this Act mean

(a) [Saturday] Sunday, Good Friday, Christmas Day:

(b) A bank holiday under [the Banking and Financial Dealings Act 1971:

(c) A day appointed by Royal proclamation as a public fast or thanksgiving
Day:

(d) A day declared by an order under section 2 of the Banking and
Financial Dealings Act 1971 to be a non-business day.

Any other day is a business day.”

! Guest A.G., Chalmes and Guest on Bill of Exchange, Cheques and

Promissory Note, 16" Edition (London: Sweet & Maxwell, 2005), p. 51.
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* The Bill of Exchange Act 1882, Section 41(2)

“Presentment in accordance with these rules is excused, and a bill may be
treated as dishonoured by non-acceptance

(a) Where the drawee is dead or bankrupt, or is a fictitious person or a
person not having capacity to contract by bill:

(b) Where, after the exercise of reasonable diligence, such presentment
cannot be effected:

(c) Where, although the presentment has been irregular, acceptance has
been refused on some other ground.”

* William Hedley and Richard Hedley, supra note 17, p.135.
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Negotiable Instruments”’

* The Bill of Exchange Act 1882 Section 51 (2)

“...If it be so not protested, the drawer and indorsers are discharged...”

* The Bill of Exchange Act 1882 Section 52 (3)

“In order to render the acceptor of a bill liable it is not necessary to protest
it, or that notice dishonour should be given to him.”

® \wepae] psanyenl, S29uda [F9as90i 10, 1. 3.

?" Bradford Stone, Uniform Commercial Code in a Nutshell, 5" Edition, (West

Group, 2002), p. 164.
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*® Uniform Commercial Code 1990, Article 3-104

“Negotiable Instruments

(e) An instrument is a "note" if it is a promise and is a "draft" if it is an order. If
an instrument falls within the definition of both "note" and "draft," a person entitled to
enforce the instrument may treat it as either.

** Uniform Commercial Code 1990, Article 3-501 Presentment

“(a) "Presentment" means a demand made by or on behalf of a person
entitled to enforce an instrument (i) to pay the instrument made to the drawee or a party
obliged to pay the instrument or, in the case of a note or accepted draft payable at a
bank, to the bank, or (i) to accept a draft made to the drawee.

* Uniform Commercial Code 1990, Article 3-502 Dishonor
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(b) Dishonor of an unaccepted draft other than a documentary draft is

governed by the following rules:

(3) If a draft is payable on a date stated in the draft, the draft is dishonored
if (i) presentment for payment is duly made to the drawee and payment is not made on
the day the draft becomes payable or the day of presentment, whichever is later, or (ii)
presentment for acceptance is duly made before the day the draft becomes payable
and the draft is not accepted on the day of presentment.”

Uniform Commercial Code 1990, Article 3-408 Drawee not Liable on
Unaccepted Draft

“A check or other draft does not of itself operate as an assignment of funds
in the hands of the drawee available for its payment, and the drawee is not liable on the
instrument until the drawee accepts it.”

*2 Uniform Commercial Code 1990, Article 3-503 Notice of Dishonor

“(a) The obligation of an indorser stated in Section 3-415(a) and the
obligation of a drawer stated in Section 3-414(d) may not be enforced unless (i) the
indorser or drawer is given notice of dishonor of the instrument complying with this
section or (ii) notice of dishonor is excused under Section 3-504(b).

(b) Notice of dishonor may be given by any person; may be given by any
commercially reasonable means, including an oral, written, or electronic communication;

and is sufficient if it reasonably identifies the instrument and indicates that the instrument
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has been dishonored or has not been paid or accepted. Return of an instrument given to
a bank for collection is sufficient notice of dishonor.

(c) Subject to Section 3-504(c), with respect to an instrument taken for
collection by a collecting bank, notice of dishonor must be given (i) by the bank before
midnight of the next banking day following the banking day on which the bank receives
notice of dishonor of the instrument, or (ii) by any other person within 30 days following
the day on which the person receives notice of dishonor. With respect to any other
instrument, notice of dishonor must be given within 30 days following the day on which

dishonor occurs.”

+
o { =2 = X =

33 a (~1 =l [ % < . ¥ a4 vy v a nt a
Wouiney Beedmid, “wiingudaliganalER@u: Anmaniznsiiaian U
SUDNANALALULAN,” (NS INUSNUNTUN R AZTIRAIEAT NN RGIINAERT,
2549), 1. 108.

** Uniform Commercial Code 1990, Article 3-415 Obligation of Indorser
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(c) If notice of dishonor of an instrument is required by Section 3-503 and
notice of dishonor complying with that section is not given to an indorser, the liability of
the indorser under subsection (a) is discharged.

* Uniform Commercial Code 1990, Article 3-414

(d) If a draft is accepted and the acceptor is not a bank, the obligation of
the drawer to pay the draft if the draft is dishonored by the acceptor is the same as the
obligation of an indorser under Section 3-415(a) and (c).

* Uniform Commercial Code 1990, Article 3-505 Evidence of Dishonor
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“(a) The following are admissible as evidence and create a presumption of
dishonor and of any notice of dishonor stated:

(1) a document regular in form as provided in subsection (b) which purports
to be a protest;

(2) a purported stamp or writing of the drawee, payor bank, or presenting
bank on or accompanying the instrument stating that acceptance or payment has been
refused unless reasons for the refusal are stated and the reasons are not consistent with
dishonor;

(3) a book or record of the drawee, payor bank, or collecting bank, kept in
the usual course of business which shows dishonor, even if there is no evidence of who
made the entry.

(b) A protest is a certificate of dishonor made by a United States consul or
vice consul, or a notary public or other person authorized to administer oaths by the law
of the place where dishonor occurs. It may be made upon information satisfactory to that
person. The protest must identify the instrument and certify either that presentment has
been made or, if not made, the reason why it was not made, and that the instrument has
been dishonored by non-acceptance or nonpayment. The protest may also certify that

notice of dishonor has been given to some or all parties.”
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*Commercial Code, Book 5, Title 1 Commercial Paper, Chapter 1: Bill of
exchange, Article L511-52

“Non-acceptance or non-payment protests must be drawn by a notary or a
huissier.

The protest must consist of a single writ served:

1. At the address for service or last known address of the person on whom
the bill of exchange was payable;

2. At the address for service of the persons indicated by the bill of
exchange for payment in case of necessity;

3. At the address for service of the third party who intervened to accept the
bill.

In the event of a false address being given, the protest must be preceded
by a search.”

* Commercial Code, Book 5, Title 1 Commercial Paper, Chapter 1: Bill of
exchange, Article L511-38

“l.- Bearers may exercise the remedies to which they are entitled against the

endorsers, the drawer and other parties under obligation:

2. Even before the expiration date:

a) In the event of total or partial refusal of acceptance;
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“Commercial Code, Book 5, Title 1 Commercial Paper, Chapter 1: Bill of
exchange, Article L511-39 p. 1
“Refusal to accept or pay must be recorded by a deed known as a non-
acceptance protest or a non-payment protest.”
“' Commercial Code, Book 5, Title 1 Commercial Paper, Chapter 1: Bill of
exchange, Article L511-39 p. 2
“A non-acceptance protest must be issued within the time limits fixed for
presentation for acceptance. Where, however, in the circumstances described in Article
L.511-16 (1), the bill is presented for the first time on the final day of the said period, the

protest may be issued on the following day.”
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““ Commercial Code, Book 5, Title 1 Commercial Paper, Chapter 1: Bill of
exchange, Article L511-15

“Bills of exchange may, until their expiration, be presented for acceptance by
the drawee, at the place of their domicile, by the bearer or even by a simple holder.

In any bill of exchange, the drawer may stipulate that this must be presented for
acceptance, with or without fixing a deadline for this.

The drawer may prohibit presentation for acceptance in the bill unless this
involves a bill of exchange payable at a third party's domicile or a bill payable in a
locality other than that of the domicile of the drawee or a bill drawn after sight.

The drawer may also stipulate that presentation for acceptance may not occur
before an indicated date.

Any endorser may stipulate that the bill must be presented for acceptance, with
or without fixing a deadline for this, unless it has been declared not acceptable by the
drawer.

After sight bills of exchange must be presented for acceptance within one year
of their term.

The drawer may reduce the latter period or stipulate a longer period.

These periods may be reduced by the endorsers.
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When the bill of exchange is created pursuant to an agreement for supplies of
goods, concluded between traders, and when the drawer has fulfilled its obligations
resulting from the contract, the drawee may not refuse to give their acceptance on the
expiration of a period complying with normal commercial practice in terms of recognition
of goods.

The refusal of acceptance shall lead ipso jure to the expiration of the term at the

expense of the drawee.”
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* Commercial Code, Book 5, Title 1 Commercial Paper, Chapter 1: Bill of
exchange, Article L511-49

“l.- On the expiration of the periods fixed:

2. For the issue of a non-acceptance or a non-payment protest;

Il.- Nevertheless, rights against the drawer shall not lapse unless the latter
proves having made provision for lapse. In any such case, the bearer shall retain a right
of action only against the person against whom the bill of exchange was drawn.

“ The German law of Bill of Exchange, Article 87
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“Every protest must be made by a notary, or by an official of the court, or by
postal official. The participation of witnesses, or of a protocol registrar (b), is not
necessary.”

* The German law of Bill of Exchange, Article 88

“In the protest must be included : -

1. The name of the firm or of the persons on whose behalf, and against
whom the protest is made.

2. The statement that the person, against whom protest is made, has been
unsuccessfully required to undertake due performance of the exchange obligation, or
that he could not be met with, or that his place of business, or his dwelling house, could
not be found.

3. The statement of the place, also the calendar day, month, and year, on
which the request (No. 2) was made, or unsuccessfully attempted.

4. In case of an acceptance or a payment for honour, the statement by
whom, for whom, and how this is offered, or performed.

The protest must be signed by the protest official, and be authenticated by
the official seal or stamp.”

“The German law of Bill of Exchange, Article 25
“If acceptance of a bill is not obtained, or under conditions, or only for a less
sum, then the indorsers and the drawer are by exchange law liable, on service of protest

for non-acceptance, to provide sufficient security for the payment at maturity of the
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amount of the bill, or the amount unaccepted, and compensation for the costs
occasioned by the non-acceptance.
Such persons are, however, permitted at their own cost to deposit the sum due

in Court, or with some other authority or institution empowered to accept deposits.”

“" The German law of Bill of Exchange, Article 18

“ The holder of a bill is entitled to present the bill at once to the drawee for
acceptance, and in default of acceptance to protest such bill. An agreement to the
contrary has no effect by exchange law. In the case only of bills payable at a fair or
market, is an exception allowed that such bills can be first presented for acceptance at
the legally fixed time for presentment of the market or fair, and, in default of acceptance,
be protested. The bare possession of the bill is sufficient authority for presentment of the

bill and for protest for non-acceptance.”
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“ The German law of Bill of Exchange, Article 19
“A holder is only obliged to present a bill for acceptance which is payable a
certain time after sight. Such bills must be presented for acceptance within the time
specified in the bill, and, in default of any such statement, within two years of drawing,
on pain of loss of rights under exchange law against the indorsers and the drawer. If an
indorser has added to his indorsement on a bill of this kind a particular time for
presentment, his liability under exchange law is extinguished if the bill is not presented
for acceptance within such time.”
“ The German law of Bill of Exchange, Article 20
“If the acceptance of a bill drawn a certain time after sight cannot be
obtained, ... the holder must, on pain of losing his rights under exchange law against
the indorsers and the drawer, record the due presentment of the bill by protest within the
time for presentment (Art. 19). In this case the day on which protest is effected is to be
regarded as the day of presentment.
If the protest is omitted, then, as against the acceptor who has omitted to date
his acceptance, the maturity of the bill is reckoned from the last day of the time for

presentment.”
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* 9879, . 141-143,

% Hague Convention 1912, Article 43 paragraph 1

“Refusal to accept ... shall be established by a formal document (protest for
non-acceptance ...”

* Hague Convention 1912, Article 42

“The holder may exercise recourse against the indorsers, the drawer, and

the other parties liable:

Even before maturity (1) if there has been refusal of acceptance;....”
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o Hague Convention 1912, Article 43 paragraph 3

“Protest for non-acceptance must be made within the time fixed for
presentment for acceptance...”

% Hague Convention 1912, Article 20

“A bill of exchange may, until maturity, be presented for acceptance to the
drawee, at the place of his domicile by the holder or by a mere custodian of such bill.

* Hague Convention 1912, Article 21

“The drawer may stipulate in any bill of exchange that it must be presented
for acceptance, with or without fixing a time limit.

He may forbid presentment for acceptance in the bill of exchange, except in
the case of a domiciled bill of exchange or a bill drawn payable at a certain time after
sight.

He may also stipulate that presentment for acceptance shall not take place
before a certain date.

Any indorser may stipulate that a bill must be presented for acceptance,
with or without fixing a time limit, unless it has been declared by the drawer not subject

to acceptance.
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* Hague Convention 1912, Article 22
“Bill of exchange payable a certain time after sight must be presented for
acceptance within six months from their date. The drawer many shorten such period or

stipulate for a longer one.
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° Hague Convention 1912, Article 23 paragraph 2

“The drawee may require that a second presentment be made to him on the
day following the first. The interested parties shall not be allowed to set up that such
request has not been granted unless such fact is mentioned in the protest.

o2 Hague Convention 1912, Article 52 paragraph 1

"After the expiration of the time limited fixed...for the drawing up of a protest
for non acceptance or non-payment,...the holder shall lost his right of recourse against

the indorsers, the drawer, and the other parties liable except the acceptor”
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* Geneva Convention 1930, Article 44 paragraph 1

“Default of acceptance or on payment must be evidenced by an authentic
act (protest for non-acceptance or non-payment).”

* Geneva Convention 1930, Article 44 paragraph 2

“Protest for non-acceptance must be made within the limit of time fixed for
presentment for acceptance...”

* Geneva Convention 1930, Article 21

“Until maturity, a bill of exchange may be presented to the drawee for
acceptance at his domicile either by the holder or by a person who is merely in
possession of the bill.”

* Geneva Convention 1930, Article 22

“In any bill of exchange, the drawer may stipulate that it shall be presented

for acceptance with or without fixing a limit of time for presentment.
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Except in the case of a bill payable at the address of a third party or in a locality
other than that of the domicile of the drawee, or, except in the case of a bill drawn
payable at a fixed period after sight, the drawer may prohibit presentment for
acceptance.

He may al so stipulate that presentment for acceptance shall not take place
before a named date.

Unless the drawer has prohibited acceptance, every endorser may stipulate that
the bill shall be presented for acceptance, with or without fixing a limit of time for
presentment.”

®" Geneva Convention 1930, Article 23
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“Bills of exchange payable at a fixed period after sight must be presented
for acceptance within one year of their date. The drawer may abridge or extend this
period. These periods may be abridged by the endorsers.”

* Geneva Convention 1930, Article 24

“The drawee may demand that a bill shall be presented to him a second
time on the day after the first presentment...”

* Geneva Convention 1930, Article 44 paragraph 2

“...If in the case contemplated by Article 24, paragraph 1, the first
presentment takes place on the last day of that time, the protest may nevertheless be
drawn up on the next day.”

" Geneva Convention 1930, Article 53

“After the expiration of the limits of time fixed:

For the presentment of a bill of exchange drawn at sight or at a fixed period
after sight;

For drawing up the protest for non-acceptance or non-payment;
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For presentment for payment in the case of a stipulation retour sans frais,
the holder loses his rights of recourse against the endorsers, against the drawer and
against the other parties liable, with the exception of the acceptor.

In default of presentment for acceptance within the limit of time stipulated
by the drawer, the holder loses his right of recourse for non-payment, as well as for non-
acceptance, unless it appears from the terms of the stipulation that the drawer only
meant to release himself from the guarantee of acceptance.

If the stipulation for a limit of time for presentment is contained in an
endorsement, the endorser alone can avail himself of it”

" Vienna Convention 1988, Article 59

“If an instrument is dishonoured by non-acceptance or ...., the holder may
exercise a right of recourse only after the instrument has been duly protested for
dishonour in accordance with the provisions of articles'60 to'62”

" Vienna Convention 1988, Article 60

1. A protest is a statement of dishonour drawn up at the place where the
instrument has been dishonoured and signed and dated by a person authorized in that
respect by the law of that place. The statement must specify:

(a) The person at whose request the instrument is protested;
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(b) The place of protest;

(c) The demand made and the answer given, if any, or the fact that the
drawee or the acceptor or the maker could not be found.

2. A protest may be made:

(a) On the instrument or on a slip affixed thereto ("allonge"); or

(b) As a separate document, in which case it must clearly identify the
instrument that has been dishonoured.

3. Unless the instrument stipulates that protest must be made, a protest may
be replaced by a declaration written on the instrument and signed and dated by the
drawee or the acceptor or the maker, or, in the case of an instrument domiciled with a
named person for payment, by that named person; the declaration must be to the effect
that acceptance or payment is refused.

4. A declaration made in accordance with paragraph'3 of this article is a
protest for the purpose of this Convention.”

" Vienna Convention 1988, Article 61

“Protest for dishonour of an instrument by non-acceptance or by non-
payment must be made on the day on which the instrument is dishonoured or on one of
the four business days which follow.”

" Vienna Convention 1988, Article 59

1. A bill is considered to be dishonoured by non-acceptance:

(a) If the drawee, upon due presentment, expressly refuses to accept the bill or
acceptance cannot be obtained with reasonable diligence or if the holder cannot obtain

the acceptance to which he is entitled under this Convention;
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(b) If presentment for acceptance is dispensed with pursuant to article 52,
unless the bill is in fact accepted.

2. (a) If a bill is dishonoured by non-acceptance in accordance with
paragraph 1 (a) of this article, the holder may exercise an immediate right of recourse
against the drawer, the endorsers and their guarantors, subject to the provisions of
article 59.

(b) If a bill is dishonoured by non-acceptance in accordance with paragraph 1
(b) of this article, the holder may exercise an immediate right of recourse against the
drawer, the endorsers and their guarantors.

(c) If a bill is dishonoured by non-acceptance in accordance with
paragraph 1 of this article, the holder may claim payment from the guarantor of the
drawee upon any necessary protest.

3. If a bill payable on demand is presented for acceptance, but acceptance
is refused, it is not considered to be dishonoured by non-acceptance.”

" Vienna Convention 1988, Article 52

“1. A necessary or optional presentment for acceptance is dispensed with

(a) The drawee is dead, or no longer has the power freely to deal with his assets
by reason of his insolvency, or is a fictitious person, or is a person not having capacity to
incur liability on the instrument as an acceptor; or

(b) The drawee is a corporation, partnership, association or other legal entity
which has ceased to exist.

2. A necessary presentment for acceptance is dispensed with if;
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(a) A bill is payable on a fixed date, and presentment for acceptance
cannot be effected before or on that date due to circumstances which are beyond the
control of the holder and which he could neither avoid nor overcome; or

(b) A bill is payable at a fixed period after sight, and presentment for
acceptance cannot be effected within one year of its date due to circumstances which
are beyond the control of the holder and which he could neither avoid nor overcome.

3. Subject to paragraphs’1 and'2 of this article, delay in a necessary
presentment for acceptance is excused, but presentment for acceptance is not
dispensed with, if the bill is drawn with a stipulation that it must be presented for
acceptance within a stated time-limit, and the delay in presentment for acceptance is
caused by circumstances which are beyond the control of the holder and which he
could neither avoid nor overcome. When the cause of the delay ceases to operate,
presentment must be made with reasonable diligence.”

" Vienna Convention 1988, Article 63 subdivision 1

“If an instrument which must be protested for non-acceptance ... is not duly

protested, the drawer, the endorsers and their guarantors are not liable on it”
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