
... 
1J'VI'VI 1 

, " 
U~ pi{13 ~~ihJ~:;L~'W~~nVl~'f)~~ L~~1:;,"~1 ~~~m~ru:;tl~'l~~:;1~f13n1 1Yl~ 1~ru11'WPl1'tl1{;l1:;~~1\l 

Pl1 mJ ~u1~~ n13 Pl1'tltJ n ~~'f)\l L~'f)tJ1:;btl"lltfl. 'Wn1 1~ L~J'1 :;,"~1 LiJ'W~:;~'f)\l n1 n11 ~'l1~ Loj]11~, 

~'Vlm il~'Wfi'UU13~ 1~LLn 'Vl ~MlJ~1 ~'d tI n1J'LL'J.J~ LLtin n1J~~1t1~~1"ll'WLL'tl:;n1J~ ~1m'f) n"ll'W;~ ~'f) 
biJ'WJ'1 nl1'W~1;{'1.!1'Wn11Vh ~'d1~ boj]11~ ~'l1~~~1t1"lJ'f)\I ~ ~tJ n~1'f)~1'Wl1'W:;~ LiJ'W\\'i1"ll1~~\l"ll'f)\l 

n1J~~ 1 tI ~~ 1"ll'W oj]'f) ~ 'd1 ~ ~ (;l~ 1 ~'ltl L"lJ ~re) 1 'W 1~ Pl1 'tl~~1'W1:;1313 Pl1 'tl L~t1'd LL'tl :;~:;1313 Pl1'tl ~ 
oj]'f) ~'d 1~ ~ {;l~1 ~'ltl ~'l1~ f13~ {;l'Vl1~'tl:; d:J (;l"ll'f)\I ~1t1tJn ~~'f)\I~~1'Wbb~~t)OO-J'W1 n1 ~ ~'l1 ~~~1t1 bb'tl:; 

'f)~ f'1tJ1:;n'f)13 ~'l~~~oj]'f)~'d1~~ (;l~1~'ltl n11U'J.J\I LLtin b"lJ ~re)1'W1~Pl1'tl1'W~~ ~\l n~1'd 

" >­
n1J~~1m'f)n"ll'W1'Wb1j'f)~~'W ~\lC 

>­

n1~M nM1 n1J~~ 1t1b'Wb~~~"ll1 n1 1~1 biJ'W9 :;~'f)\l~(;l bb'J.J\I Ltl'f)~1'f)'f) n biJ'W~~'d (;l~ ~ 

(Classification) 1'W~~9:;n~1'd~\I b'U~ 1::::~~n n1 ~~(;lLL'J.J\I n!J~~1t1~~1"ll'Wbb'tl::::n!J~~1t1 b'f) n"ll'W 
i; I I i.t 

n1 1~~ bb'J.J \I b-rl 'W Cij ~'d1 ~~ 1 b tl'WLL'tl :;ijtJ 1::::btl"llU'f)1.l1\1tj \11'WtJ 1:::: b'Vl PlVl ij n 11~~ ~~ Pl1 'tl tJ n ~1'f)\I 

'f)~1'W"lJ'f)13L"lJ~"lJ'f)\ln!J~~1t1~~1"ll'W~1'f)n1J~~1t1L'f)n"ll'W 

n!J~~1t1~~1"ll'WLL'tl:;n!J~~1t1 L'f) n"ll'WLLti n'f)'f)n91 n n'W~13 L~'f)\l~191 n~1'OO-J'W1 m1b'W 
I iI I I 

tJ~:;1'~ Pl1\\'i ~,r b1~ ~\I bLI'I n11tJ11 n1J ~'l"ll'f)\l1l\\'i~t11mJVlij ~'d1~\\'i~\l1rub~ ~"lJ1 ~~~re)1'W1~ 

" 1 I..- 1 "" 1 wG. Damm, Deutschus Rexht. S.484 f. 'fl1~ 'W \\'i~t1P1 b"ll'f) 'Vltl,'VI'tlnnr'VI~1t1..., 
" ~~1"ll'WL1j'f)~ ~'W, (n~\lL'Vl~~'VI1'W~1 : ~'1.!,\!"ll'W, 2551) 'W.18. 

5 
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iI I I I I I 

"lItl'U b"ll ~~'dkl[~l'd"lltl'l'U flfI~uf~ ~tl'l"ll (?) b"lltJb~bUtl'l'"l1 n nI :i'Yif~ t.J n"lll (?)~I'W l'"lb'W~tl'lYi bnm n'U~~ ~ 
q dS d.9 '\J 

" , , 
n.[lV! ~ 1 tJb 'Wbb~~ ~~ 1"l11 tJ'Wn n 1 :i'tr'Wbb,j :i'tl~ ~ ~tl (?) b'd ~ 1 b'W..n 'd'l b'd ~ IYi fI'd 1 ~~ (?) bn tJ 'd n 'U~'1 fI~ 

bb'V,dV!~ltJ n.[lV!~ltJ~V!I"ll'Wn1~f'Uni :i'tJtl~f'U~'1 n~1 n.[lV!~lmtln"ll'W b'W"lItl'U b"ll ~"lItl'l n.[lV!~ltJ 

1JI'1 C~'tl'l n.[lV! ~ltJ btl n"ll'W~ nV! ~tl~ boirl n'U n.[lV!~1 tJ~V!I"ll'W ~1V! f'Ub 'W~'1 fI~"lItl'l f3~d1tJbV! ~~ 

~lil'l~'1 fI'dl ~ dJ'Wfi:i':i'~b'W~'1 fI~ n.[lV!~1 tJ ~V!I"ll'W1~"lImtJ"lItl'U b"ll ~1,j dJ'W~'W~1 n'"l'Wm~i'lb 'W 

'U1'1 mrunlf'ldV!lb'WnI:i'bbU'I bbtJ m~V!~I'1 n.[lV!~ltJ~V!I"ll'Wn'Un.[lV!~ltJ btl n"ll 'W
2 

" " nI:i'nlV!'W(?)"lItl'Ub"ll~"lItl'ln.[lV!~ltJU,jnn.[lfl'dI~'\Almm~~I~'1bb~n'd fI.~. 1900 n 

'VI ~ 'jj'Jj ~ I'll ~tJ1 ~1 tl fl'U ItJ n 1:i'~(?) bbU'I n.[lV! ~1 tJ tltl n b 1J'W n.[lV!~1 tJ ~V!I"ll 'Wbb~ ~ n.[l V!~1 tJ btl n"ll 'W 
, " 
~'1b 'W';J 'VI tJ 1 U '\Al'W fi1l1J1JU'"l:; mh 'd ~'1 bll '\Al1:;'VI ~ 'jj'll t.J ~,j nltJ"ll tJ 'VI ~ 'jj' Jj ~~ fI :i'tl'l 'VI ~ 'jj' Jj 

fI 'd 1 ~ ~~ ~ 'W fi 'VI ~ 'jj' Jj ~ 1 'W 1 '"l bV! U tl 'VI ~ 'jj' Jj ~ 'd n 1 :i' b 'W n .[I V! ~ 1 tJ bb ~ :; 'VI ~ 'jj' Jj ~ 1 'W 1 '"l V! ill ~ 
"3nntJ~~b~tJ (?)C?1'1 ~tlhJu

1.1.1, 1 Vlqtilj~1I,j'i~btl"llU (lnteressentheorie) 

I I iI I 

'VI ~ 'jj'Jj t:J ~ tJ :i'~ltJ"ll tJb1J 'W 'VI ~ 'jj'Jj btl 1 bbtlYi ~ (?) Yi i~n n'W~ 1 bb~ 'd ~'1 bb~ ~ d1tJ l:i'd1'WC?1'1 Yi 

tJnn.[lV!~ltJb'W,j~ltJtJ fI fI~I~~ n Lllpian 1~n~h'd btl 1H~1 "nI:i'~n'jj'IU~ PlI~ ~f,j :i':::ntl'U ~'dtJ 

2 ~ 'd'W ~tl ~'d'W"lItl'l n.[lV!~ltJ ~ V!1"ll'Wbb~ ~n.[lV! ~1mtl n"ll 'W l(?) tJ n.[lV! ~1 tJ ~V!I"ll 'Wb1J'W n.[lV! ~1 tJ~ 

nlV!'W(?) b~mn'U~m'Wlll'\Al ~tl'l"lltl'l f3l:i'd1'W b'W"lI ru~~ n.[lV!~ltJ btln"ll'Wb1J'W~tl'l~~'"l1 :i'rul b~m n'U 

tJ :i'~ltJ"ll tJ"lItl'l btl n"ll 'W '"l1 n tJ:i'~ ltJ fI C?1'1 mh 'd Lllpain 1~ bbtJ m1tl'l ,Jtl'l f~ bb~:; t.J ~,j :i'~ltJ"ll tJ"lItl'l 
d.9 

~'d'W :i''d~1~~~ N n'Woirl~ n'U dtl'l"lltl'l btl n"ll'Wbb~ ~ t.J~,j:i'~ltJ"lltJ~'d'W'U fI fI ~ ~tl b1J'W'"l (?) b~~ ~'W"lItl'l 

nI :i'~'"l1 :i'rul fI'dl~ bb~n ~1'1 :i'~V!~I'1 n.[lV!~ltJ~V!I"ll'Wbb~~n.[lV!~ltJ btln"ll'W~'1 n fI'dl~ ~1 ~'ld~'1b 'W 

, , 
", 

1J :i'~~ ~1~ ~fbb~~b'Wn.[lV!~lmJ'"l'U'W 
, ," 

'VI ~ 'jj'Jj t.J~,j :i'~ltJ"ll tJ~ tl'l Yi ~'d,j:i':; ltJ"ll tJYitl~ b 1Jtl'l V! ~'1 "lItl'l n.[l V!~1 tJ b1J 'W~1 ~'ld (die 
, 

Interessenlage "im Hintergrund" der reshtlichen Regelungen) bb~~~tl~ln.[lV!~ltJYiU'ld'ld'11 

, 
2 "" i/

rY'/\JfJ1\J, 'W.1 8. 

3 ~~1 ~ ';J~~~tJ ~~, "'VI~'jj'Jj~1 ~'dtJnlnbU'IbbtJn"lltl'Ub"ll ~"lItl'ln.[lV!~lm~V!~I'1 

n.[lV!~lmtln"ll'Wn'Un.[lV!~ltJ~V!I"ll'W", 'd1:i'~I:i'U~PlI~~f. tJ~ 20, 1l1J'U~ 2 ,'W.169 -179 (2533) 
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., 	 , , 
~'1UJ1t~tI L'tl.~ 1~'flth\l~\l LY1'fl~U'fl\l j;jtl nl J'fm~rlUJ'~ttl"llU"ll'fl\l~'JUJ''J ~n'fl dJUn.D'VI~1 tI~'VI1"llU 

~'JUn.!J'VI~lt1 btln"ll ui.Jibbrin{)'VI~lt1~UfJJ qJti~Ub~'fl~~ flJ''fl\l'VI1'fl"ll ~ b"lltl ~'i.'iUJ'~ttl"llU"1I'fl{J b'fl n"llU
4 

" , 
'VI inn1 J' ~ 1 ;(fJJ"ll 'fl {J n 1 J'~~ bb U\l '1. u 'Vl ~ 'M lj ~ 'i.'i U J' ~ t tI"ll Un~ {J 'fl ~ Vi UJ' ~ t tI"ll '11Ltl u~1 ;(fJJ ~ 1 btl u 

UJ':::ttl"llU"1I'fl-:j b'fl n"llu'VI1'flu J':::ttl"llU"1I'fl\l ~'JUJ''J~ 

...... 
1.1.1.2 'VI'l'l3-D~3-If'1'i'e1-1l (Schutztheorie) 

I 1.- I I 

tl'n fi ~'Vl ~'Mlj ~~ flJ''fl\l n{)'VI~lt1~'VI1"ll 'lJbtlun{)'VI~lt1ViUfJJ fJJ"i~U~1 bY1'fl btlUbfl1'fl-:jij'fl~~ flJ''fl-:j 

~'VI1"llU (1l~"ll U~ 'J UJ''J~) ~ 'J U n{)'VI ~1m'fl n"ll ULtl U n{) 'VI ~1 tI~ ~U t1-:j fl ') 1 ~ ~~ fl J''fl-:j L'IX b'fl n"ll U 

'Vl ~'Mlj ~~ fl J''fl{J ii fl{J btlUb"llUb~tI,) tlU'Vl ~'Mlj ~1 Ji')tI ~'i.'iUJ'~ttl"llu~hl'fll"'l"'l ~~~ LL'iJ\l "ll'flU b"1l ~"ll'fl-:j 

n{) 'VI~ lt1 ~'VI1"llUbb'i.'i ~n{)'VI ~1t1 b'fl n"ll Ui.Ji'fltil{J-n~ b"'lUtl'n 

1.1.1.3 'VI'l'jjDf'1113-1K3-I~t.!fi (Beziehungstheorie) 

, ", 
'Vl ~'Mlj fl') 1~ ~~YrUfi'flflU,tl~1 n{)'VI ~1t1~ 'VI 1"llUbtlun{) 'VI WltlVlUfJJ fJJ"i~ UbY1'fl ih'VIU~ 

" 
fl') 1 ~~~YrufiJ':::'VI ~1-:j b'fl n"ll UtlU~'VII"ll U~ ') UJ''J ~ ~ ') Un{)'VI ~ I tI b'fl n"ll Utl'un I 'VI U~ fl ') I ~~~Yrufi 

" J'~'VI~I\l L'fl n"ll'IJIlu btl n"lluJi')tI flU bblJn J':::tl'un 1 J''fll ~tI'Vl ~'Mlj fl')l~ ~~Yrufiiihl'fl''''l'''l :::t1flU,tI nlJ' 
" , , 

bb 'iJ-:j"1l t1U b"1l ~ "ll'fl\l n{)'VI ~I tI ~-:j mh')i.Ji-n~ b"'l Utl' n b~ J'1 :::'iJ'fltl fl f{J Vi U'Vl U fJJ qJ~"ll'fl{J n{)'VI ~ 1t1~-:j 

Uf~ tWlLU~'fl\l rt,) 1~~~Yrufi"1J'fl-:j b'fl n"lluJi,)tlfluii~~t1~Lun{)'VI ~1t1~'VI1"llu 'fltil-:j1J'VlUfJJ fJJ"i~~1 

~,)tI fl')1~ ~~ rtJ''fl\lJ'~'VI~,\lUlt1~,-:j flu'i.'i n~l\l btlU~U , 	 " 

4 Ludwig K. Adamovich-Bernd Christian Funk Allgemeines Verwaltungsrecht 

3 	 Auflage , Springer-Verlag, (Wien-New York 1987), p.41 oBl\lLU ,x~1trJj ':).yJ~~tll1'i.'i, 
,

A .., 

m\Jf)'F! , U.173. 
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1.1.1.4 'Vl'l'HD'eh'l.l'''U'lJIiJ'£l (Subgaktionstheorie , Subordinationstheorie , 

Gewaltentheorie, Theorie der uber-und Unterordnung) 

, 
.o:::::f 0 ~ ~ I 

~~~D~IUI~L~U~~~I~I~~~=u~nA~I~umnml~'~~nD~~I~~~I~UU~= 

nD~~I~ L'fl n~u l(?]~~fi'lJI~~lnD~~I~ L'fl n~muunD~~I~~ fh~u(?]A~I~~~~UtfJ'=~~I~ 
, ~ 

1.J fl fl~Vl~ jIU:::L 'Ylinu (gleichrangige Subjekte,Koordinationsbeziehungen) hJ~'l1.J Afl~,rU 

~=LUU1.J fl fl~1unD~~'l~~~I~'W~1~1.J fl fl~1'WnD'VI~I~ L'fln~'W Luun'lJ'n I~U(?] fl'dl~ ~~~'Wtf 

J'='VI~'l,:j1.J fl fl~~ij~~fiLvll LVl~~ n'W1'W~I,:j nD'VI ~1~ ~~unD~~I~~~I~'Wn'l~'W(?] fl~I~~~~'Wtf 
I I

"I .., 'i' .'1 <II.oj .oj 4 , 4.oj 

'~\l'lJ fl fl~ b'W~ n~ru= Subordinations beziehungen ~(?]~ ~1~~U'l~ ~IU:::~ L'VI'W~ n'd1'V1 J''fl~ ~'lU= 
q 09 09 

~LuulftlnflJ'~\l ~n~'l~~~,:jij~I'W=~ul~tlnflJ'~,:j in~ru='VI1~L~nin~ru='~'1fl'dI~~~~'Wtf 
'IJ 09 'IJ 

I i-' I I I 

.,;4 'i' .oj ,.., "" "" i/ .oj 4"1 tl "I i/ 0 %
Subordination n fl~ b'fln1i!l'Vl"'l=n~m,:ji!l'VlfiLL~='VI'WI'Vl''fl'l1.Jflfl~~'W bU~ LL'lJ'lJ'~,:jn1J' b~ fll'C'l,:jLL~::: 

1-ifn'l i'lu,:j ~'lJ1~L(?]~ ~1~ L~~~ 1'W'VlI,:j mN n'W-iiI~ nD'VI~I~ L'fln~'W~ nl~U(?] fl'dI~~~~'Wfilu 
~ ~ , 

in~ru= Koordination UU n1J'i!lmtl'Wlfl~I~~~~'Wfi'Vll,:jnD~~I~~~Mh~Ln(?]~'Wl'uin~ru:::Vl 

~nlJ'm n ~\l~1'flvl'l~f.I.J '1I1J':::~~I~ ~~~::: L-ih~I~~~'Wh~ L(?]~i!l~tl nD~~lm'fln~'W nl~'W(?] 
fl~ 1~ ~~~'W fil 'W'VlI,:j nD'VI~1 ~ ~'d'W nD'VI~ 1~ ~'VII~'W~:::nl~'W(?]fl'd 1~ ~~~Utf'VlI,:j~ 1'W1~ n 1J' 

tlnAJ'~,:j 

~, , 
LL~ :::nD~~I~ L~ n~'Wt?l1~'Vl~~Dthh~ :::'fl~Vl~11'Wi! ~n'l nuVl LL U'W~'W'lJI'1~UI~ n'lJ'fi~1~Ln (?] ~ ~ 

1U'VlI'1nD~~'l~ (fl'dI~~n~'W1u'Vl'l\ln{]'VI~I~) 'fl'l"'lnJ'dh1~~~~lm~~'d 1'W, ru:::~i!~n1J'ru 
I ~~ 

~n~u'l,:j~u,:j1lJ~I~~:::ri~fl'dI~~~~'WtfL"ll'W~ltl~u~1 L'fl~L~~~I~ L~~':l1~L~~ ~ n f?i'd'flul~1 'W 

J':::'VI~I~~i!~n'lJ'ru''WnD~~lm~n~'W ~~1'W'VlI,:jn{]~~I~n~ ~'VlfiLL~:::WWI~l9l1,:j1 n~ m~~n 
~ 

nl'V1U(?]~'W~'d~~'11 '11' ~'d~ n'lJ'mn~\l'~\l ~mru LLl9l1'W,~'lJ L"lI m'~~ n{]'VI~I~~'VII~'W ni'lJ LUU 

(~~~'~\ln'lJ'fh'VI'W(?]~'WL(?]~~lm~~'d ~UI,:j~li~'~,:jL~I~,rn,:jI'W i!~mJ'~1'Wn'lJ'tlnflJ''fl,:j~'l~ 
., 

L~~~ (einseitiger Verwaltungsakt) ~~ n J':::,r'W-ii~~,'1 ~'1 Mh'd n1lJ~'l"'l nl~'W(?]'~'lJ L' m'~'1 n'lJ' 

LL~ n n{]~~'l~~~ 1~'WLL~ =nD'VI~I~ L'fl n~u1~~u'l,:j L'VI~I=i!l~i~ L~U L~ n:::1UnD'VI~I~ L'fln~m~~ 

i!~~~~utfnm"'lri'fl1~Ln ~~'WL~~~I~ L~mH1L'VI~~UnU~ul~ ~IJU ~U~nJ'J'~ ~li~'~,:j'Vi~LLlJ~ 
I ,~ 

ijl9l~~n n1J'~~~IU''fl,:jUI~~'\l LL~:::tj\l1tln~l,rulunD'VI~I~~'VII~UL'fl~ i!~nJ'J'~i!l~~~,~nm~ 

~1~L"llU n U'flUI ~ n'l J'n J':::'Yi 11un 1 J'tl n fl J''fl,:j~ ~~,:j 1~f'lJ fl'dl ~tjU~~~"'l1 n~ n ~, ~'VI ~\l ri~u~,:j"'l::: 
~ I 

m:::vlI1~~UI,:j n1J'LLI?l\l f?i~-iiIJ'I~n'lJ' n1 J'1'tX ~'1I~1 Wi LU'W~U 1UVl~ ~LL~'d'Vl ~~D~~IUI"'l L'VIU'fl 

n fl,:j bU'WbY1~~'Vl~~D~~~~U'lJU~Ujl'W'~,:jtl nn!Jn'lJ'Cu~ Ln(?]~ULvll,rU 
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....... CIJ

1.1.1.5 'VI'lti£)IWm1"H'l.In£)'VI:I-I1!.1 (Subjektstheorie , Zuordnungstheorie) 

VI ~ M"lJ!?l'd n 1 ~1'W n!)VI ~1 tI bbtl n"ll 'eJ U b "lIl9l bb~:; fl'd 1 ~ bbl9l n 1911 'I"lI'eJ'I n!)VI ~1 tI ~VlI"ll'W nU 

n!)VI ~1t1 b'eJ n"ll'Wbtntl'eJl ~tI n1 ~~'"l1 HW1~!?l'd i.J fl fl~~'1 biJ'W~~'eJ~VIflVl1'eJre)1 'WI '"l n~1 'd ~'eJn!)VI~1 tI 

~VlI"ll'WflIV1'Wtn fl'd 1 ~ i~~'Wfl'W VI 1'1 n 11 VI ~1 tl1'W ~nM"ru:;~ flfi biJ'W~il ~'d 'Wi'd ~1'Wfl'd 1 ~ i ~~'Wfi,r'W
dJ OJ) '" 

1 'W lfil'W:;!?l'd n 1 ~1 'Wn 11 VI~ 1t1 (!?l'd ~~'eJ~VlflVl1'eJre)I'W1'"l) 1 'WVI n n n11 bb~:;1 'WVlI 'Il9l N nwih ~ 
0.9 dJ cu q 

n!)VI~It1 b'eJn"ll'W'"l:;nlV1'Wtnfl'dl~ i~~'WfiVlI'1n!)VI~It1~fJhlr.h ~'eJ'I b -]1 hJil ~'d'W1'Wfl'dl ~i~~'Wfi 

,r'W n~I'd1'W~mJtlVI~'I n!)VI~It1~VlI"ll'WbiJ'Wn!)VI~It1~ b,",M"~IV1fufJ ~'d'Wn!)VI~lm'eJn"ll'WbiJ'W 

n!)VI~It1~IV1 fut'l n fl'W 

1.1.1.6 'VI 'lti~'ei1'l.11~'VI,r1Y1 (Zustandigkeitstheorie) 

VI~M"lJre)I'W I'"lVlirl~~'eJ~ 1 nl ~U'I ~u1 'IX bu'W11J 1911~ b'"ll9l'WI~~ nJ"lI 'eJ'I n!)VI~It1,r'Wb'eJ'I 
bU 'Wb~'eJ 'Ire) 1 'W 1'"l VI irl~"lI'eJ 'I b~ IVnJn '11 'W'eJ'I ~n ~ ~ 1 tl1J n fl ~'eJ'I tl'eJ ~~ 'eJ bU 'Wn!) VI ~ 1 tI ~ VlI"ll'W 

~'d'Wn!)VI~It1~ nl~U'I ~u1 'IX bu'W11J 1911~ b'"ll9l'WI~~ nJ"lI'eJ'IUVIUb1J b1J~1'Wn!)VI~It1,r'W'"l:;ViI1~n bbl9l 

btn tI'eJ 1 ~tlre)I'WI'"lU'I ~UVlI'1 ,",1~~'eJ bu'Wn!)VI~It1 b'eJ n"ll'W 

btntl~ ~1J fl'l bU'W~'eJ'I~hl~It1'l!n~'"l:;m ~tlVI~n 1 'WVI~M"lJ1tnVl ~M"lJVI~'I~1~n ~1'd~ 1 

bYl tI'I VI ~M"lJ b~tI'd~"lI1 tn~'IhJ1~~1 n!)VI~It11tn bU 'Wn!) VI ~1t1 ~VlI"ll'WVl1'eJ n!)VI ~1t1 b'eJ n"ll'W b~'Wbbl9l'"l:; 
1~-WIV1~n bn ru6f'l1'WVI~M"lJ19l1'11 ~1~'l!u~~'Wi'd ~ n'W1'IX~'eJ bU 'W bb'W'd VI I'll'Wn InbU'I bbtl n n!)VI~It1 

~'I 2 1J~:;bllVl 1'W~'d'W"lI'eJ'I1J~:;bVl,",1V1t1 tn~. m~ bnM"~Vlf~tJ 1~-wIV1~mnru6f'l1'WVI~M"lJ 
I!-J ~1J ~:;btl"ll tJ VI~M"lJ!?l'd nl~1 'Wn!)VI ~1t1 bb~:;VI ~M"lJ ilre)I'W1'"l bVI U'eJ ~1 ~'d ~ n'WbU'W -]'eJ~'"lI~ru1 

3 1J~:;n1~5 1J~:;n'eJu~'dti 

(1) ~'"l1 ~ru11J ~:;btl"lltJ~ n!)VI ~ 1 tI ~'I'"l:; ~~ fl~'eJ'I 1 'Wi'I fl ~'"l :;il1J ~:;btl"lltJ'eJ ~ 

2 1J~:; bilVi ~'eJ1J~:;btl"lltJ~VlI"ll'WVl1'eJ1J~:;ttl"lltJ~III1~ru:; bb~:;1J~:;btl"lltJ~'d 'W!?l'd"ll'eJ'I b'eJn"ll'Wbbl9l~ :;fl'W 

tll n!)VI ~1 tI,r'W~'I'"l:; ~~ fl~'eJ'I1J ~:;btl"lltJ~VlI"ll'WbU'WVI ~n n!)VI~It1 ,r'W~tn bu'Wn!)VI~ 1 tI~VlI"ll'W 
tll n!)VI~It11tn~'I'"l :;~~ fl~'eJ'I1J~:;btl "ll tJb'eJ n"ll'Wbu'WVI~n n!)VI~It1,r'Wbu'Wn!)VI~It1 b'eJn"ll'W 

5 m~ bnM"~Vlf~tJ, niJVI~lmb~'I: VI~n~'d11J (n~'IbVl~~VlI'Wfl~: flru:;m~~n1~ 

U1-VlI~VlI'1~"llIn1~ flru:;ij~,",I~l9lf ~VlI~VltI1~tIfj~~~,",I~l9lf, 2526) , 'W 43-44. 
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, " , 
r1nnil1'Wil~~~~'WfiVlnn\UJ1~ri1~'W~ 'i:~mJn~1'Wil~~~~'Wfii--1~~1~'"ldJ~'Vl:N~'Vlfi~1~~11--1 
~ ~ ~ 

LL~:::ij~ij~'Il1~~n~1~~~--1 il~~~~'Wfi~n!J~~1~ri1~'W~'"l:::11J'1n!J1'W 3 ~m~bW::: ~'el (n) dJ'W 

il~~~~'WfiJ':::~~1--1'el--1,",m~1--11 ~J'el--11ii~'d~n'WL'el--1 ("lJ) J':::~~1--1'el--1,",m"lJ'el--11iintJL'eln"ll'W bb~::: (1"1)u u 

J':::~~1--1 Vfln"ll'WntJ L'el n"ll'W;J'J~ n'W n!J~ :\..J1~~ ~1"ll'W~'eln!J~~1 tJ~ri 1~'W~ 1"1'd1~ ~:\..J~'WfiJ':::~~1--1 
, 

tr" (V iI tV I r tv IV I 4 ~ 

'el--1 1"1 n J'''lJ'el--1 J'~ ~'J~ n'WL'el--1I.I.~:::J':::~'d1--1'el--1 I"1n J'''lJ'el--1J'~ntJ L'eln"ll'W M'Wn{) ~:\..J1 ~ I. 'el n"ll 'W1"1'el n!J~:\..J1 ~'Vl 

ri 1~'W~ 1"1'd 1:\..J ~~~'Wfin:~ ~ 1--1 L'el n"ll'W~'d tJ n 'WI.'el--1 

(3) Yl'"l1 J'bW1'"l1M\ m'W:::"lJ'el--11,11"1 1"1 ~~1'el ~ nnil1'Wil~~~~'Wfi;--1 [?]1~ n{) ~~1~'"l:::iJ 
I I I I 

2 ~n~bW::: ~'el~n~bW:::~ ~nnil~1~~11--1ii~Hl1'W:::mt1'eln~1~n ~1~~t1--1 LL~:::~n~bW:::~ ~nnilij 

~m'W:::L'Vh L~~~ n'W n{]~~1~~~1"ll'W~'eln{]~:\..J1~~ ri1~'W~1~~nnil~1~~~--1ij~m'W:::I.~t1'eln~1 

~n~1tJ~~--1 mh'd~'el r1nJ'ru~1tJ~~--1~1~1J'f1LL~~--1L'"l19l'W1"lJ'el--1191'Wri1~'W~Ww1~1'l\r1mru~n~1tJ 
~ ~ 

" ih~'W~1'l\r1mrui--1~'el--1~1~ij~m'W:::L'Vhl.~~~n'W il~~~~'Wfi9\1l.n~'"l1nn1J'l9In~\lV'l~'el~1'"ln'W 
'" 

'Vl1\1~1'W tlI1~19IJ'1'"l1J'U ~J'. ~tJ~ 1.1.~\I'f;ji~ 1;JilU1~1"1'd1~~~1~"lJ'el\ln{]~:\..J1~:\..J~1"ll'W 

~1 dj'Wnl1~~1tJ~ ih~'W~ 1"1'J1~~~~'WfiJ':::~~1--111iJ~1'elml'dtJ\I1 'W"lJ'el\l 1IiJntJJ'1~11 J'1'W 1iJ1'W:::~ dJ'W 
~ u u ~ ~ 

~1~l1n 1"1J''el\lJ'1~{]J' ~h'Wn!J~~1tJ l.'eln"ll'W~~1~~--1n!J~:\..J1~~fh~'W~ r1'd'l~ ~~~'WtfJ':::W)1\1 L'eln"ll'W 

~'el b'eln"ll'W;J'dtJn'WL'Wj1'W:::~ b'Vi'lL~~:\..Jn'W6 il'WLL~ ~\IL~b~'W~\lmJ'J''d~n'WJ':::~~1--1'Vl ~~D ~'d mJ'1'W 

QQO ~ 

n!J~~1tJ bb~:::'Vl ~~{]~m'W1'"l b~'W'el 

tlI1M1J'1'"l1J'unM~~bW ~J'. tJ'JJ'~n~ 'f;j'JJ'J'bW'LbW 1;JilU1~r1'd1~~:\..J1~"lJ'el\ln{]~~1tJ 

~~1"ll'W~1 ~'elnl1~~1tJ~ ri1~'W~~ fI1'W:::LL~ :::il~ ~:\..J~'WtfJ':::~~ 1\1 fliJ~1'elWil'd tJ\l1'W"lJ'el\l ~liJntJ L'eln"ll 'W 
~ u u 

~1'elm;''d~\l1'W''lJ'el\lf~~'WL'W~1'W:::~f~LL~:::~ti'd~\l1'W''lJ'el\lf~btl'W "~l1nr1J''el\l'' ~h'Wnl1~~1tlb'eln"ll'W 
u u u U 'lJ ~ 

~'el nl1~ :\..J1tJ~ ri1~'W~~ fI1'W:::bb~:::il~~:\..J~'WtfJ':::~~1\1 b'eln"ll'W~'el n'WL'W ~1'W::: "~'eltJHfl1n r1J''el'"''6J d.9 ~ qJ 

IV i-IJ' i.t d d.t1cv

6~tJ~ bb~\I'f;j'VltJ. r1'd1:\..J~btJ'el\lM'Wl.n~'JntJnSJ~~1~'Vl'd 11. (n~\lb'VlV'l~~1'W1"1J' : 
" ,O(Vt:::$;'" .Q. (V tr Q, 6'"CVQ 

~1'WnV'l~V'l:\..J~1'J'VlU1~tJfiJ'J'~tlI1~M:i'. 2523) V'l~V'lI"1N'Vl 9 . 'W.154. 

http:1;JilU1~1"1'd1~~~1~"lJ'el\ln{]~:\..J1
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, 
"'l'l nVln~h:J:I..n ~L~tJ'W'i;'l'l a.J'I ~f:1'i;'l itl V'I"l'la.J~a.J'ItJ tl7ltJ~-l L"lJU"lJ'fl-l nD~a.J'ItJ~~'I'll'WH1~'I 

nD~ a.J 'I tJ a.J ~'I'll 'W~'fl nD ~~'ItJ~n'I ~ 'W17l V'I "l 'I a.J ~a.J~'Wfl~::;~~'I-l ~ 'I tJ U n V'I~'fl-l ~-l iJ tl'l'W 'I "'l L~i!'fln 1J 
, " 	 , 

~ 'ItJ L'fl n"ll 'Wsn-l ~'fl-l'fl~Jl'l tJ1~ii'l'W 'I"'lU n V'I ~'fl-l,r'Wbl7ltJ V'I"l 'Ia.J ~a.J~'Wfl~-l n i'i 'I"l "'l ::;~'fl-l dJ'Wtu L ¥I'fl 

u~::;btJ"llU'i;'l 'Ifi'l HW::; taJ1..nu~::;btJ"llU~"l'W1J,V'I V'I~"lJ'fl-l1r1~V'I'W117l V'I'W~t1-l r1"l'la.J~a.J 'ItJ ~-lni'i'l"l LiJ'W 

r1':l'l~YltJ'Im~1'Wm ~~171 LLtl-lnD~~'ItJ~~'I'll'WbL~ ::;nD~~'ItJ b'fl n'll'W1~biJ'W~~"lI7l~~ 

(Classification) ;)'I-l~'W 'W'fln"'l'ln'"l::;biJ'Wtu b~'fl1,"~'ItJ~'flm~vh r1"l'la.J b;)'11'"l1'WL;-l~"ll'l mnb~':l 

1'WVI'I-lU~trMbl7lm'UYl'l::;u~::;bVI fiI~ b~'fln1,~::;1J1J fiI'I~ ~'flth-l btJ'fl~,r'W ~*-l LfiI'i;'l U~::;LVI I"ItVltJ 

m~~171 bbti-lnD~~'ItJ ~-lni'i'l"ltT-l ri'fl1~bn I7lU~::;ttJ'llU~'I-l1 t~LLri 8 

" (1) jJ~::;btJ'll'W1'Wm~-w'l r1~;'W~fiI'I~ ni'i'l"l ~'fl tl'l LtI'Wr1~1'WnD~a.J'Im'fln'll'W b..n'W 

V'I~\'l.yj-l r1~mt1!'1 	 'fl-l ~m~iJtl'l'W'I'"l~'"l'l~n.nwYl'l m~n r1~n~'flfil'l~t.jMfi~~a.J 'll"l'WV'I~1'WnD~~'ItJ 
I ~ ~ 	 I 

a.J~'I'll'Wbl7ltJY1"l hh::;taJ;'WfiI'I~t.j Mfi~~a.J bL~'"l::;;'WfiI'I~~ Lfil1t b..n'W tl'l LiJ'Wr1 ~VI ni'i'l"l~'I-l~'I nD~a.J 'ItJ 

il7l~jfi~~a.J\1t1!n'"l::;~'fl-l1~f?J~'In'l~fiI'I~~jfi~~a.J\1t1!~U"'l'iltJ (1'W~*-lLfiI'i;'l) ~1'fl~'fl-l1~ 
fiI'I~ ~'&ifina.JW'lI~U'"l'iltJ (1'WLtJ'fl~~'W) tl'l blI'WV'I ~~::;~~'I-l L'fl n"ll'Wn1J~'&i~1'flw\.htJ-l'l'W"lJ'fl-l i'&in ~'fl-l-W'l<IS 'IJ.~ 	 <IS <IS 

" 	 , " 
r1~;'W~mJ'~'"l'lJ'ru'l"lJ'fl-lfil'l~unV'l~'fl-l (1'W~i-lbfil'i;'l btJ'fl~~'W UJ'::;LVlfiltVltJ) ~-l,r'W mJ'Vln1J~'I 

~'fl-l117l biJ'WnD~a.J'ItJ b'fln"ll'W~'fl-l117l dJ'WnD~a.J'ItJa.J~'I'll'W~-liJ ~~bl7ltJ f9lN~'flmJ'-W'l r1~~'W~fiI'I~1'W 
" , 	 , 

jJ~:: LVI fiI b~i'i 'IU 'flt:h-l hnf9l'la.J 1'WjJ~::;bVI filVltaJiJ fiI'I~Unm'fl-lLL~::fiI'I~~ Lfil1t~'W1 L..n'W ~-ln'11t 
" " 'i;'l~i'&i'fl ba.J1'm ~'I niJtlru~'Inn~~'ItJ bnl7l;'Wn~'fl-l-W'lr1~;'W~fiI'I~tJMfi~J'~ b~!l'fl'Wn'W

4.9 	 IV 6J III q 

, 
(2) 	 uJ'::;btJ"ll'W1'WbdnD~a.J'ItJ'i;'l'l~trt1!'lJ~ b~f?JVI~~nnD~~'Im'fln"ll'W~'I-l'"l'ln~~n 

, " " 
nD~~'ItJ~~'I"ll'WbYln::;u~"llt1!'IVI'fl~bU'fl-l~~-lnD~~'ItJ 2 UJ'::LJlVlUbbf9ln~'I-ln'W nD~~'Im'fln'll'W 

, 
bU'WV'I ':l 'I ~ t.j ~ fi J'~~ VI Lvi 'I LVI tJ a.J n 'W bL~:::'fl ~ 1J 'W b'i;'l1 Jl 'I Yl "lJ 'fl-l ~ n ~ ru ~S bb~::;~ 'Il ':l tJ -l 'I 'W L iJ 'W bVi tJ-l 

7 1J"lJ'~n~ 'fl"lJ'J'rubru ,nD~a.J'ItJ~~'I'll'W 2mJ'bLthbLtJnnr;VI~'ItJa.J~'I'll'W-b'fln'lltm~::; 

~OOJ'W'I n'l~"lI'fl-lnr~a.J'ItJa.J~'I'll'W1'Wth::LVI filtVltJ, (nN LVlYla.J~'I'Wr1~ : ~'I,rn~a.J-.fu~fina.J, 2537)
." 	 , 

'W.5. 
,

8 ... v 
L'W.JfJ1.J, 'W.11-14. 
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nnl-l n11 bbl9l n {J'\.Il-I1tJ l-I'\.I1"11'iHii 'Wn{J'\.Il-I1 tJ ~ bU'Wrl';l1l-1 ~ ~ fi11l-1~ ~ l-I ~ ~ 1::'\.1 ~ 1~tJ 1::btJ"1IU 

~lfjl1t1.l::~ ~1~ bb~::'\.1 kI'd tJ~1 'W"lJ 'eJ~ 1~ ~'eJ~1'iJ e:i ~"1I'eJ'iJ b~'eJ cl'd 'W1'd l-I'eJth~'\.I~~ n'iJ~'Vlfi b~1111 'V1 "lJ'eJ~ 
, 

"" , <Ol 
b'eJn"1l'W'fln'eJm~'\.I'W~ 

(3) tJ t:::btJ"1I 'W1,'Wbb~ n{J'\.I w) tJ'iJfi ~ U 'lJ '1T~ 'iJfiVl "'l11t1.l1 rl ~1'W~1~ [W1l-1 n{J'\.Il-Il tJ 

I ~.x Q ~ 
l-I '\.11"11 'W"'l:: bbl11 n 1111 ~ "'l1 n n{J'\.Il-Il tJ b'eJ n"1l 'W b'W n{J'\.Il-IltJ L'eJ n"1l Wll~ "lJ 'W ~ 1 ~~ I11fi 1tl-l 'W 'WtJ 1:::L'Vl ~ 

d. 'I ''I '" , ... 'I '" '" , '" .... ')' 'I "" ,'&'I'd'W ~1"'lJ ~"1It::'iJ'iJn~l'd'\.ll (principle accusatoire) rl'eJ ~'\.I~n~l'd'eJ1~'Wl~'tJ ~~m'U'V11:: ~'Wrl~bb'V1~ 

bb~:::rl ~'V11 ru."1ItJ bbl9lb'W~1~tJnrl1'fl~"'l::1'h:::'lJ'lJtl9l~'d'W (principle inquisitoire) ~'eJ ~1~~ll-111tl 

tl9l~ 'J'W~~t tJ'\.Il-l1'eJ LVi"'l"'l1~ LL~::'V1tJ 1'W'\.I~n~l'Wt~L'eJ~'W'eJ n"'ll n ~ ~ rl'Jll-1 mh'J~l~ 
b~'fli1 n lnL 'l.J~tJt::: bfl'Vl"lJ'eJ~ n{J'\.Il-IltJ'fl'fln bU'Wn{J'\.Il-IltJ b'eJ n"1l'WLL~ :::n{J'\.Il-IltJl-I'\.Il"11'W 

LL~'J 111 tJb'Wn{J'\.Il-I1tJ LLl9l~ :::tJ1:::Lfl'Vl fiu~ ~ll-11 ttl LL'l.J~U'fltJ'eJ'fl n b tJb~~ n'\.l~ ltJ ~1"lJ1 b'Wn{J'\.Il-IltJ 

L'fln"1l'W'eJl"'l LL'l.J~'fl'flnLiI'Wn{J'\.Il-Ilmby.l~ n{J'\.Il-I1 tJ'V11 ru."1ItJ n{J'\.Il-IltJ n1nm~tl11t n{J'\.Il-IltJ'eJl 'lJ 1 

b~tJ L'U'V11:: n{J'\.Il-I1tJ'iJfi~"'l1tt1.l1 rl'Jll-1 Lby.l-:J~-:J LU'Wn{J'\.Il-IltJ~ n1'\.1'W~ b1'eJ-:J b"lJ 111~1'Wl"'l ~ 1~ U~::n1 t 
., , 

~1 b\l'Wm:::'lJ'J'W~"'lltt1.l1111~'eJ ~"'l'Wn1~U-:J ~'iJ rl ~v1~'\.I~ltJ1'Wrl ~ bby.l~9 ~~ fi tl n4'~b,x'eJUb'Wbb~'W"lJ'fl-:J 
'lJ '\I 

" 
n{J '\.Il-I1 tJ b'eJ n"1l 'W~'W()'eJ biI'W-lI'eJ~ "'l1 rt1.l1 ~ 1 ~'lJ b'W'iJ'Vl tJ 1 U'V1 'W fl'U U'lJ tl cl 'J 'W n {J '\.Il-Il tJ l-I '\.11"11 'W fi 

~ 1l-11 rmb'l.J -:J bbtJ n 'eJ'eJ n b 'l.Jb~ dJ'W'\.I ~ 1 tJ~ 1 "lJ 1 b..o'W n{J'\.Il-I1 tJ 1~fi rrl-l ~ 'lJ n{J'\.Il-I1 tJtJ n rl r'eJ-:J 

n{J'\.Il-I1tJ n1rrl~~ bb~::fl1;;'eJ1m n{J'\.Il-I1tJ l-I'\.I1"11'W'Vl1~ bM~~n"'l10 ~-:J1'W'iJ'Vl m\l'V1'Wfl'UU'lJn"'l:::bu'W 

~n~l b'U'V11::~ b~mn'iJn{J'\.Il-IltJtJn rlr'eJ-:J dj'W~l~'lJ 

" , 
'\.I ~1tJtJr::n1rb~ tJ L'U'V11::tJr:::btJ"1I 'W1.'Wn1rUl rl ~;'Wcl ~1~~1'\.11'lJtJr::b'Vl ~Vi b~'fl nH'r:::'lJ'lJ ~1~ rl bbl9l 

'lJ '\I 

ri'fl'W~"'l:::Vi1 rl'J1l-1 b ;t1b"'l b ~'fl'\.l11 'Wr1tJ ~::: b~tJ ~"lJ'eJ-:J L"lJ 111~1'W1"'l ~1 ~tJ
q 
mfir~l-I bb~:: b"lJ 111~ 1'W1"'l 

~1~tJ n rlr'eJ~ nrru91 bU'W"'l::~'eJ~Vi1 rl'Jll-1 L-lI1b"'l'\.l~n n1n~''JttJ~1 ~'JtJ b"lJ 111~1'W1"'l ~1~ n'fl'WbU'W 

" " dj'fl~~'W v1-:J'\.I~n n1nbtJnH'~1'Wl"'l'flfitJtl11tJ rl'J1l-1'\.1l-11tJ"lJ'fl-:Jb"lJ 111~1'W1"'l ~1~ ~'Jl-I()~ b'\.ll11e.1~bb~:::• 
0­

rl'J1l-191 bil'Wb'Wn1~4'~bb'l.J-:J b"lJ 111~1'W1"'l ~1~ ~~tl 

" , 
10 ~l-ItJ~ b~'eJt'VltJ. ~1-JLLzrf)L6J-JfJrmn 1, 'W. 53. 

http:n{J'\.Il-I1tJ'iJfi~"'l1tt1.l1
http:1It::'iJ'iJn~l'd'\.ll
http:l11t1.l1
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~1'W1iOl'ElfitI1I'lti (The Separation of 
, .. , 

'lJl~1nL~:::~1'W1iOll?J~1n1 bU'El-:JiOl1 mb'W'd f1,)1~~ ~U~~Vlfi'Vi~ LU'W'Elth~u,rv'hl~'I.h:::bVlPl~1-:J 1 

~'El-:Jn1~'W~1~~1:::'lJ'lJf1'd'lJ~~f1,)1~~'El'lJ~'dtlnD~~1t1~'El-:Jn11n1:::~1V11-:Junf11'El-:Jt~tI'El-:J~n1 

1'l~1n 11~1'El Pl1~'El'El n LU'W1:::'lJ'lJ Pl1 ~b~m bb~:::1:::'lJ'lJ Pl1~ I"i 
~ 

bbl'l n t?11.,'j n'W'El'El n1ul'Wbb~~ :::u1::: bVI PI, 

n111-ifih'W1iOl'Elfiu1I'lti (Sovereignty) ~~~n~1i1'1JVl1-:JVI ~'rtll'El~~ ~n~ti-:J ~tI n~1 
~~nm1bbtlnl-if~1'W1iOl'Elflu1~tI (The Separation of Powers) ~2 ~.,'jLU'W~~nVl1-:Jn1n~'El-:J~~~1-:J 
.. , 
~'Wt~tI~t)~ QU1:::~.,'j ~'Wn11~1 bb 'Wn~1'W1iOl ~u1Yi~'El-:Jfjl 'WVl1-:JtiMu'1J rUM Vl1-:J'lJ1-~11Lb~::: 

Vl1-:J ~~1 n1 J' t~tI~'El'lJl~~ mU'W~1-:J 1 ~-:J~~~1:::~'El n'WLu'W~1.jf~1'W1iOll'WLL~~:::"h'WL~'Ell~ 
n11U n f11'El-:J ~1 bti'W1umh-:J ~1:::L1JtI'lJ bb~:::~~ f11'El-:JiJ'El-:J n'W~Vlfl b~1fl1 'Vi ~'El-:J'lJ f1f1~ ill~rl nn 1:::VI'lJ, 

, .. ,~ 

t~tI~Yi1~f'lJ~'El'lJ~~1t11,.n.jf~1'W1iOl'Elfiu1~tlir'W
'IJ 

, .. 
~'El.,'j b~~n b'El'El (Montesquieu) irnu11~t1T~1,) ~f-:J bPl~ bU'W~'Elfi'lJ1mHrn m1u1~ 

'Eltl1-:J-n~bb~-:J~~~t~m;JtI'W1t)t'W~ir-:J~'El "De I' Esprit des Lois" bbU~~1 biOl!?l'W11~nrLL'lA-:JnD~~1t1 
~'El-:Jb!?l~nb'El'El 'Elfi'lJ1t1~1~1'W1iOl~U1~~'El-:JfjYl-:J~1bb'Wn1~ 3 U1:::n111~LLri re)1'W1iOl~U1~b~t..I'dn'lJ 

n11'd1-:J1:::L1JtI'lJU-:Ji1'lJ~,)1UL~'El ~1 bti'W~'i) 1'l~'El.,'jf'GJ ~tln~1 "re)1'W1iOltiMun I ru'1i " re)1'W1~~u1~1 'Wu .~ ~ 

, .. 
-if'El~'Vi1V1~-:Jbn~~'Wl'Wf'GJ iStln~1 "~1'W1iOll'l~1n11"u q 

~'El-:Jb!?l~rh'El'Ell~b~L'J~~~~'El-:JbbtlnH~1'W1iOlLu'W~,)'W 1 ~1 "bu'W~in'W~')tif'W[?WbL~,) 
~1 f1'Wb11 VI n f1'Wbd'El~~1 'W1iOltl'El~1-if~1'W1 iOl bn'Wn rJ 1~ f1'd1 iOl'Wn ~1iOl:::U1:::~'lJ'ElUM1f1-n~"1l,)1-:J~-:J. , 

11 Pl1~1'l11iOl11U ~1. U1:::fJ1 m'1JiOl'Wl?l~ 1~'Elfi'lJ1t1~1 n11~1-if~1rJ1 "n1nbtlnH 

~1'W1iOl'ElflU1I'ltl" 1~H~1rJ1 "n11bbu.,'jbbtJn~1'W1iOl'ElfiUl~tI" ~-:J~titl~n'Wt~tI~1n ~.,'jl~LLu~~1~1 

"Separation" 'Elt!1-:J!?IN 11l'd nL'Vi 11:::~~~n'El~rJ1~1'W1iOl'Elfltl1l'lti bU'W~1'W 1iOl~'W~ti.,'j~'WL~tI'diOl::: 
.. 

LLu-:JLbtlnil1~ LL~miOlLLtlnl.jfbu'W~'d'Wl1~ 'W'ElniOl1nir'WiT-:J~n1n1t1mbl'ln~1-:Jn'W1u L"l1'W VI~'rtll 

bbU-:JbbtlmU'W~1~~1'W1iOl ~~nmmU-:JbLtln~1'W1iOlfj bU'Wr1i'W 

12 ,J1:::t..I1 n1ruiOl'W~~, ~1'J11t..11t..1nr~~1t1Unf11'El-:J. (nNLVI'Vi~~1'WM : ~1irnvh.J'I'f 
qJ Q,J' q 6J q 

iOlli1~-:Jm'nr~~1'i)Vlt..I1~tI , 2538) 'W. 8-10., 



14 

n'Wbb~~n'W l'1N'~'ltJ1~m'eln1~H'rel'l'W'l'"l'"l'Wbn'W"lJ'el1Jb"lJl9l 

'j,1~nn1mtJnH'rel'l'W'l'"l'elfi,jl191tJ~-:I ~'el-:lbl9l~nb'el'ell~'elfi1J'ltJH~l~n~'lmtl'W'j,1~nn1~ 

~~,r'1!~fjD~~~~'1!"lJ'el-:l,j~~b'Vl ~!?l'l-:l1 l~u'll,j,j~~tJ n 1911fl'IX b'j,1~'l~~~ n1J~f1'l~ ~,)'l ~ btl'W'el~ 

bb~~~-:I~~ b~m~'')l,j fjD~~~~'1!"lJ'el-:l,j~~b'Vl~!?l'l-:l 1 '"l~bbtJnrel'l'W'l'"l'elfi1Jl191tJ'el'elnH'btl'W 3 ~,)'W 

, 
o .Q..Q. Q.' ~...:g 0 Q 

(1) m'W'l'"l'Wl9l1J'1!'1!l9l'j,1~'el'el'l'W'l'"l'Vl'"l~l9l~'ln[J'j,1~'ltJ 

(2) rel'l'W'l'"l1J1''j,1'l~'j,11'elrel'l'W'l'"l~'"l~1J~1J~n1~1'IXdJ'W1,j19l'l~n[J'j,1~'ltJ 

(3) rel'l'W'l'"l!?J~'ln1~'j,11'elrel'l'W'l'"l~'"l~~~~'W~~1'IXbtl'W1,j19l'l~n[J'j,1~'ltJ 

'j,1~n n1 nbtJ n H'rel'l'W 'l'"l'elfi,jl191tJ~-:I'j,1~ 'ltJ ~-:I n 'lnbtJ n'el-:l ~n ~m-ifrel'l'W'l'"l'elfi,jl191tJhn'IX 
" 

n'l~H'rel'l'W'l'"l'elfi,jl191tJ"lJ'el-:lf~1'Wn1m~~'Vl'ln1~'el'elnl,j~-:I'el-:l~m"lJ'el-:lf~!?l'l-:l1 bbtJn!?l'l-:l'j,1'ln'el'eln'"l'lnn'W 
~ ~ 

b~tJ bb!?l~ ~'el-:l ~n ~~'l~'l~" ~'l'Wbb~~~~rel'l'W'l'"l~-:I n'Wbb~ ~n'Wb~'el1J'el-:l n'W1'11'IX bn ~n1 ~1-ifrel'l'W'l'"l m~ 
q 

b"lll9lrel'l'W'l'"l ~'l~ Uurisdiction) 'j,1~'ltJ ~-:I"lJ'el1Jb"lll9lbb'IA-:lrel'l'W'l'"ll9l'l~ n[J'j,1~'ltJ~ ~'l~~1'W 

n1~~'"l'l~bW'l~~'lm~'l ~~'j,11'el n1m~~'Vl'l~ ~'l~~rel'l'W'l'"lm~'Vl'l'j,11'eli-:l n1~19l'l~ n[J'j,1~ 'ltJ bb~~ 

b~mrm~mn'W 'j,1'ln~'el-:l1~~1~~n[J'j,1~'ltJ1'IXrel'l'W'l'"lbbri~'l~~'"l~m~'Vl'l'j,11'eli-:ln1n-rl'Wt!'W ~'l~il 

1~~rel'l'W'l'"l~'"l~m~'Vl'l'j,11'eli-:ln1mri m~1~13 ~-:lt!'W b"lJ 19lrel'l'W'l'"l ~'l~1'W~~~-:I'j,1~ 'ltJ~-:lrel'l'W'l'"l"lJ'el-:l 
" 

13 n~l9ltJ"ll'1J mb"lJl9l, ~'l~,jn~~'el-:l ~'l'elfi1J'ltJ~~~~'l"ll,rtl)tl)~~~~-:I~'l~,jn~~'el-:lbb~~ 

~fi~9'l~bW'l~~,jn~~'el-:l ~.~. 2542, (nNb'Vl~~'j,1'l'W~~ : ~'VltJ~l9J,J'l1, 2543) 'W. 35. 
q 

14 ~~19l b~-:llD~-:I, "rel'l'W'l'"l~'l~," il~~'l~l9lf 3, 'W. 103 (fi'W')'l~~ 2514) 
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" ,
lU'flVll"1l'fl,ml~m'~Yil1'WL~..:JYllill~n.nYlvnm~n~~"1l'fl-:lr'lI~~..:Jr'lI'Gif'l~llill~~ Leon Duguit 'l!nn!)Vll-Jlt1 

l-JVll"1l'We:r~~'fl l~t1..:J"1l1':l ~f..:J lr'l'Gi H('flfiult1~IIil~~'fl-:liJ'fl-:lr1iJ~~n'flu 3 iJ~~n1~15 Hlllrl 
" , " 

(1) iJUCjJVI TVll..:J n!)Vll-J1 tI L'Gi'W'fl !?lm~lV1ul~ ~~til'W llil!?l1'l~'W~"lJ1 ~lVI1'flYllillJ'rul 
I I I iI 

YlV'l1 m~1 ~~ ll~::;L~1V1Ul~Iil~~'fl..:J l-nll-Jl In t1':l-n'fl..:J l~'fl llnUCjJVll-n'fl n!)Vll-Jlt1'l!'W (pretention) 
, " 

(2) ~ n1~~illil,rtlVl1'flYllill~rul LYl'fl!?l1'l~'W~"lJl I'lVl1'flYlVl1 n'l".tl~IV11UUCjJVllYll..:J 

" 
n!)Vll-Jlt1'l!'W (Solution) 

(3) iJ ~1!?l1'l~'WVl1'fl ~IYlvn n 'l".tl~..:J LU'Wf.J~ l-Jllill n n 1~~illil,rtl Vl1'flYlIilI J'ruiUCjJVll 

Yll..:J n!)Vll-Jlt1~..:J mh':l (decision) ~1 !?l1'l~'WVl1'fl~IYlvn n'l".tllil~i1r'fl-:liJ~n'l".tru::;Lu'W~IU..:J~U lb~::; 
, , " 

dj'fl~..:JVi'Gi I'lLL~':l ~'fl..:J i'Wil'l".ttjl'W~1 ~1!?l1'l~'WVl1'fl~IYl'Wln'l".tTW'W~ n i1r'fl..:J bU'Wlilt..:J mh':l ~'fl 9::;in 
,~ ~ 

" , " 
UCjJ VII b~ l-J l-J 1 ~ 'fl..:J ~ 11~1~LL~ ~~'fl..:J ~ ~ lU..:J ~u J'':ll-J ~..:J n J'~U ':l 'Wn 1~,j..:J;:'U n 1 J' mll-J ~1 i..:J'l!'W16 

~1!?l1'l~'W~..:Jn l:'i 1':l'fl19iJ f.J ~f.J m1'Wb'tl.'W1::; ri ~':l1l-J1'Wfl~ L"J!'Wfl ~ LL vi..:J~..:J LU'Wbi'fl..:J ~Ylfif'lll-J nf'lVll-Jlt1 
" ... dJ 

b'fl n"1l'WVl1'fl~ f.J~ f.J nr1'Wbu'Wn1J'~':lliJ b"J!'W~IYl'W1 n'l".tl"lJ'fl-:l r'l1~1~ bYl n ~'fl'W~I~..:J"lJ'fl..:J ~1t1iJn ~~'fl..:J 
" 

" , , 
91 n'fl-:l r1iJJ':::n'flU~-:I 3 iJJ'~ n1~~n l:'i 1"ll-Jl!i'fl bU'W~n'l".tru::;"lJ'fl..:JU CjJVllYll..:J n!)Vll-Jlt1~..:J 

" ,
~1 bU'W9 ~~'fl..:J nl:'il"l ~-:I-n'fl bVilillilt..:J rl'fl'Wlb~':l~-:liJfu-n'fl bVilillilt..:JU'Wl-nl nu-n'fl n!)Vll-J1 tI LYl'fllil ~l~Vll 

" , 
Yl 1-:1 'fl'fl n 1 ~ bbrlU ill 

~ 
VI 1 'l!'WbL~::; nlV1'W1'l ~1!?lI'l ~'W~..:J bU'Wf.J ~ l-J 191 n Yll..:J'fl'fl n ~ 1 VI 1UUill 

~ 
VI 1 'Vll..:J 

n!)Vll-Jlt1~-:ln l:'il"l bU'W~n'l".tru::;"lJ'fl..:Jn1J'm~Yil1 'W'Vll..:J H!?l1'l~'Wfl~" Vll'fl "il~nJ'~J'l-J'Vll..:J!?J~In1J'H 
, " 

(acte juridictiobbedl) Vll'fl 'fl 19 nl:'il':ll~~1 bu'Wil~ n J'J'l-J~ r'l1~ n J'~Yil1'W'Vll..:J~il9,rtl~"lJl I'l 

" 'fl'l~nJ''l!'Wnl~1"J! r'l1~ b'WJ'I~hjiJ~n'l".tru~b1J'W "Jurisdictional" bb!?l'flr.h..:J11'l mruiJ-n'fli'lbn m~11 'W 

" , " 
-nUb~1 VlUI ~ ~ 1 t1iJ n ~ ~'fl'l niJn n!) n lJ'1-if n!)Vll-J1 t11'W~n'l".tru~i1lVI~'fl'Wn'W bY1 t1'l bb!?ll~ flJ'U 

'fl'lr1iJJ'~n'flU~'l1~'Gill-J1J'~n~lt1bU'W'fl-:l~nJ'~1-iftil'W19Yll..:Jr'l1~1~ nl:'il':l~'fl iJnlJ'Ul-n'flbVilillilt'l 

" 
15 bJl~'W 'W~1~, ~IUJ'HJlt1~"1l1 'W. 7 41 Ut1!Vll-n'W~'lYll'lniJVll-Jlt1~VlI"1l'W: ~~ 

iJn flJ''fl-:leJf-:lbr'l'Gi , (nN• b'Vl'W~VlI'Wfl~ : ~ru::;il~r'lI'Gimf ~Vll~Ylm~t1fiJ'J'~ r'l1'Gimf , 2528), 'W.14-15 . 

16 "nJ'~U':l'Wn1J',j'l;:'Un1J'm~~I~'l" 'flllil~tJn~n'l!t1V1n'l~1 "m~U':l'Wn1J',j'l;:'U~~" 

17 "1l1ru-ntl bb'Gi':l'l~n~ bb~::; ~lilf'l~ ':l'lf'll'Gilfl':ll~hn'fl'l~'Wl~t1':lnuil~mJ'~'Vll'l 
~ ~ 

iJn~J''fl'lll~::;irurul'Vll'liJnfl~'fl'l (nNbYl'Wl-JVll'W~J': ~1'l!nYllJmruru"1l'W, 2541), 'W. 15-16. 
.... "'" mmmmmm__ , ~ 'lJ 
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I I I i,I 

~1iJf'lJn'lJ-n!ln!l'\.n.ntJ~'1 bti'lJn!l bn bW~'Vi'd liJ 18 b~!l"'l :::Hl'VlJ'1'lJ~1-n!l b Vi"'l"'l1'1il't.liJ e.J ~'Vl1'1 n!l~~1tJ 

" !It.h'llnb~ :::"'l:::1~~rl bU'l.lmJ'~~~'l.l1"'l n1~'l.l~WI ~J'n1J'1~bti'l.lliJ m~ e.J~'Vl1'1 n!l~~1tJ b'Vl1ir'l.l 
, " 

iJJ':::b~'l.l~!l'l b"ll ~~1'l.l1"'l Pl1~iJ'I~1~1J'mbtJ'IYl"'l1J'bW1!l!lnl~bti'l.l 3 5n'l1bW::: ~'1il19 

(1) b"ll~~1'l.l1"'lPl1~b~il!l~'l.lbb~'l.l~1!lb~il!l~'l.l"1l1~ Uurisdiction Over nationals) 
I I i,I i,I 

~~1tJ~'1m J'Vl Pl1~"'l:::f'lJ ~ ~ b1!l'l1~1~Yl"'l1 J'bW1 ~ ~ir'l.l"'l :::~!l'l!ltJ1'l.lb"lI ~~1'l.l1"'l"ll!l'l Pl1~ir'l.l~1~ 
'" 

I i,I I I 

n!l~~1tJVll~n1~'l.l~b"lI ~~'l.lVlHbb'l.l'l.l!l'l.l~1 Pl1~1~iJ b"lI ~~1'l.l1"'l b~il!lVi'!l'lVl1~th'l 
o,::y ,::y cv ri' 

(2) b"ll~!l1'l.l1"'lPl1~b~'l.l!l'lJ~~~ Uurisdiction inseam) ~J'!l'VlJ''V'ltJ Uurisdiction 
q 

, " 
'Vlf'V'ltJVl!ltJ1'l.lb"lJ ~ Pl1~ir'l.l 

'" 
(3) b"ll~~1'l.l1"'lPl1~mil!l~~ (Subject matter jurisdiction) ~1~1 "~~,, ~1~ 

I I i,I I I 

~'d1~~~1tJ'Vi'd liJ ~~1tJ~'1 ~!l'lJ'1'd~1!lnnuYl'V'l1'Vl ~'1ir'l.l mJ'Vl Pl1~"'l:::f'lJ ~ ~ ~!l'l1",HYl"'l1J'bW1 
i,I I i,I i,I 

Pl1~ ir'l.l"'l::: ~!l'l iJ~1'l.l1"'lYl"'l1 J'bW1 ~!l'l J'1 'd~1!ln nuYl'V'l1'Vlir'l.l~'l.ldj'l.ln 1J'Yl"'l1 J'bW1'1'11'1 ~1'l.lbil!l~1 

"lI!l'l ~ ~~1"'l :::!ltJ1'l.lb"ll ~~1'l.l1"'l"ll!l'lPl1~1~ b"ll'l.l ~~!l1 ru1!ltJ1'l.lb"ll ~~1'l.l1"'l Pl1~!l1 ru1 ~~ bbyj'l!ltJ
qJ IV qJ IV qJ 

b"ll ~~1'l.l1"'l"ll!l'l Pl1~1l1M- ~~iJn ~J'!l'l!ltJ1'l.lb"ll ~~1'l.l1"'l Pl1~iJn~J'!l'l bti'l.l~'l.l 
'" " , 

1'l.l~'VltJ1U'V'l'l.lfi'U.u'lJil"'l:::Vi1mJ'~n'l11 b'U.'V'l1:::iJJ':::b~'l.l~!l'l "b"ll ~~1'l.l1"'l Pl1~ b~il!l ~~" 
" b~tJ "'l :::~n'l11 ~'1 b"lI ~~1'l.l1"'l1 'l.lm J'Yl"'l1 J'bW 1Yl'V'l1 n'l11 ~ ~iJ n ~J'!l'l ~1 ~'V'lJ':::J'1"1lUry '1T~~~ ~'1 

Pl1~iJn ~J'!l'l bb~:::~fiYl"'l1J'bW1 ~ ~iJn ~J'!l'l 'V'l. Pl. 2542 bb~:::~1'l.l1"'lYl"'l1J'bW1Yl'V'l1n'l11"l1!l'l 

Pl1~iJ ~fiJ'J'~ ~1~iJJ':::~'d~n!l~~1tJ~fiYl"'l1J'bW1 ~'d1~1 bb yj'l 

~1~f'lJm J'~ J''d'''l ~!l'lJ bb~:::m J'tJ n b~n bYl n bI !l'l.lm J'n J':::Vi1'Vl1'1iJn ~J'!l'lb~tJ Pl1 ~1'l.ln!l~~1tJ ~~1"1l'l.l 

b"ll'l.l Pl1~iJn ~J'!l'l~1!l Pl1~ f:QfiJ'J'~'l.lru bti'l.l-n!ltJ fI b~'l.l"'l1 nw~'n~~1~iJm:::'lJ'd'l.lmJ'Yl"'l1J'bW11'l.l 
6ll '" ~ 

18 " ~~tJPl b~!l1'VltJ,"mJ'm:::Vi1'Vl1'1iJn~J'!l'l," 'd1J'~1J'U~Pl1~~f 17, 'l.l.50-52. 

(n'l.ltJ1tJ'l.l 2530) 

19 ~~~ b~'11fi~'1, ~1.JLL~'JL;n.JfJJ'md 14 ,'l.l. 109. 

http:nuYl'V'l1'Vlir'l.l~'l.ldj'l.ln
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20 " J'~~~1.:j~Hl.:j ~ 1t1 ~'Eli.:jL'W~ 1t1u1~1nbfl~~ 1t1 [11fl1mJ' L~tlrJ Fl"J1:I.J b-ih L"l~ 1"l~-vl1L,xit?l19l'El 
q .. .. 

~~n n 1 J'bbU.:j bbtl n~1'W1"l i",1Jbll t?l"l1 n b ~ [11 ~ fl Fl"J 1:I.J~ 1 bU'WU1",U J'~n 1 J'L'Wn 1 J'1?1 J'''J''l ~'ElU Fl"J UFl:I.J 
q , 

mJ' m~-vl TV1 1.:j1..1 n Fl J''El'" 1~~1"l ~Lt?ltl m J'~'El.:j ~tI'WJl1 tiL'W~1 tlU n Fl J''El.:j L'W~m~ru~~ ",-ii'El~YnVl~rJ 

~fi(~h bil'WmJ'L'W~n'Mru~Ln~b~tI'" nU~fi~tOl1J'ru1L'WPl1fl mJ'~'El"'~'El.:j Fl~U n FlJ''El'" 19l'El Pl1fl1~~1"l~ 

L'WJ'U "1I'El.:j PI 1 flU n Fl J''El",~1'El Pl1 fl tI ~fiJ'J':I.J n[111:I.J n nil~ 1:I.J 1 J'tl-vl 11~L(1)t11~i~ 19l'El~~n m J'bbtl n 
~ , 

" 
Lt?ltl b~!?J1J n 1 J' bbiJ", bbtl n b"1l [11tl 1'W 1tOl~"l1 J'ru1 Fl ~tJ n Fl J''El.:j~.:j~:I.J 1t1 ~", n 1 J' bbtl n Lon 

~1'W1"l'Elfi1..11[11t1"11'El'" 131'W'VI1", !?Jfl1 n 1 n~mnu mJ'Fl"JU '"J:I.J Fl"J 1:I.J"ll'El1J ~"JtI n.!J~:l.J1t1"11'El'" n 1J'm~-vl1 
, .. 

'VI 1",U n Fl J''El.:j bbtl n 1911"'~1 n"l1n Fl~i"J11UL(;\tl1,x LLl9lfl~'El'" r1mrJ b"1Il?1tl1'W1"l1'Wn'lJ' Wi'(;\~'W~"1I1 (;\~1'El 
" ,

~tOl1J'ru1~'V'I1n'M1 Fl ~1?11:I.J "L'll'El~1"11'El",tJJ'~lJl'VWI~" Vi n1~'W(;\1m,x'Eltil'Wb"1l[11~1'W1"l"1l'El"'[11'Wb'El.:j.. 

" 
un FlJ''El'" bU'Wnfl~:I.J 1t1~1 ~"Jtln'lJ'r.rt?lWi'",~1'Eln 1J'r.r(;\J'U'El",r1nJ' m,btl"'1'W"1I'El"'1~ ~1'ElmJ'rh~'Wt?l 

~ ~.. 
tl1'W1"lwiJ1~"1I'El.:jtn,btl.:j 1'1.lbbfl ~bJi1WiJ1~"1I'El'" 13L'I.ln 1J'~1 bil'l.lmJ'19l1"'1 b~'Ell,xu1n 1J'~1D1J'ru~ 

Lbri'irl"J'I.lJ'''J:I.J 
, , 

.:::::1 .. 1 ~ cv ,od I Q I ..:9 ~ .. I 11
(2) Fl (;\lJ n FlJ''El.:j:I.J fl n 'Mru~'VI bb[11 n [111",tOl 1 n Fl (;\ bb Vol", L'I.l'El.:j "l1 n Fl (;\lJ n Fl J''El.:j [11'El.:j n 1 J' 

Lb~ "J'" ~1 Fl"J 1:I.J"l1", PI 1fl~'" rJU'VIU 1 'VI ~1 ~ru 1'1.l n 1J' LL~ "J "'~1-ii'El1'VitOltOl1", bb'Cl ~VoI tl1'1.l 'VI ~n ~1 'I.ltOl 1 n .., 6ll 

J'1"ll mnb~'I.l~'I.lbU'I.l'Elti1'" ~L~'El~tOl~1~~1:I.J1J'tl b-ii111.J [11J'''JtOl~'ElUmJ'~1 bU'I.ln 1 J'"1I 'El'" ~1t1tJ n FlJ''El",1~ 

L(;\tl1~-vl11~b~ tluJ'~~'VIfiIl1Vo11'I.lmJ'u1~1J'J'1"ll m nb~'I.l~'I.lbb'Cl~~~1 nnill(;\1~~:I.J Fl')J'rl 1') ~').:j b-ii1 

1Ubb'VIJ'nLL"ll'" 

" , 
20 ~~1oo:l ~4ii[11~tI~fl, "'VI~nn.!J~:l.J1t1~'I.l31'1.lbntl')nun1J'UnFlJ''El''','' 1'1.l J',):I.J 

U'VIFl'd1:I.J1'1.lL'Eln1~FlJ'uJ''ElU 84 tI Pl1~[11J'1tOl1nr ~runJ1 fiJ'J':l.JPrni, (nNb'VIVol:I.J'VI1'1.lflJ' : 
; ~. 

~1'trn~:l.JVoI'CY'\J"ll'W, 2534), 'W. 38. 
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'" (4) L'eln"ll'W"'l::;1~~'IJ fl'Yl~ ~~ fl ~'el-.:l"'l1 n n1 ~n ~::;Vi1"11'el-.:l ~1mJn fl~'el-.:l ~1 n ~'WLYln::; 
q 

VI~n Ln ru"n 1~~ ,h'Yltl fl ~un fl~'el~"'l::;~~1-.:1 n~1n WJ'lJI1~ n1~Lon ~~~U"'lb~tlVl~n n!)VI~1tl ~Vl1"ll'W 

Vl1'elU~~fi'V11~ n!)VI~1tl~Vl1"ll'W;~1.'WU"'l,u'WVI~n n{)VI~ 1tl L'el n'll'W~'J'W1.VI 'lJhl'el1"'lfh'J~'N1u 

fl'J'IJ fl~ ~~~U"'l"1l'el~ ~1tlUn fl~'el~1~ 
q q 

, 
If" .c;::;::I q (1 ~ 0 

'el-.:lfln~~~1n1~~~'el1'W1"'lfl'J'lJI1~fl'J1~"ll'el'IJ~'Jtln!)VI~1tl"1l'el-.:ln1~n~::;~1~1~ 

, "', 
u n fl~'el~ LL~ ::;n1m~::;Vi 1"11'el~ L'eln"ll'WVI'J1u1.'WLL(?\~::;U~:; L~ ~tJ'Wih:;'IJ'lJVl LLl9ln (?\1~ n'W'el'eln1 U ~1~11rl 

LLU~'el'eln1~dj'W 2 ~:;'IJ'lJ1V1'lJ1 ~'el 

..;
1.1.3.1 "n1J1J p('ft~~!J'.) 

1:;'IJ'IJ ~1~ b~tl'J dj'W'a'::;'IJ'IJ bbYliVl~1 tl'el~1'WU~::;b~ ~~1-D'~:;'IJ'lJn{)VI~1 tl LL'el-.:l bn~-LL"ll n"ll'el 'W (Ang 10­

~VI ~~'el L~1n 1 VI ~n n!) VI~ 1tlYi ~ 1~ ~fi~~~U1 ~ 'W U b)J VI 1.jf'el~Yl1~ 

Saxon) Vl1'el~:;'IJ'lJfl'el~~'el'W~'el1 (The Common Law System) L"ll'W U~:;L~~~~n~'ft' 
", 

~ 11.-D'1. 'W n 1 ~~ "111 ~ ~~ ~ 

~ 1~U n fl1'el~Vl1'el1. 'Wn 1 ~'J1'1V1~n bn ruenb~ tl 'J n'IJ fl'J1~~~~'Wfi1::;VI~ 1-.:1 ~~n'IJ b'el n"ll'W1~ bbri 
<iii 

VI~n n{)VI~1tl b~tl'Jn'Wn'IJ VI~nn{)VI~ 1tl~1.-if'J 1-.:1 VI ~n bfl ru"fl'J1~~~~'Wfi~::;VI ~ 1-.:1 b'el n"ll'W ~'J tl n'W L'el-.:l 

~~1.'W~'J'W"1I'el~n{)VI~1tl~1~Ub)J b)J"i LL~::;n{)VI~1tl~fi~Ub)J b)J"i 

U'a':; L~ ~~~ n ~ 'ft'tJ'IJ Lil 'W ~ 'W LL'IJ'IJ"1I 'el '1~::; 'IJ'IJ P\1 ~ L~ tl 'J Lti'el~"'l1 n~-.:I n ~ 'ft'1~~ ~~'W1.'W 

"VI~nU~fi1:r~" (The Rule of Law) ~'WLil'WVI~nn1:r~il~1bbr;l~~tln~1'1bb'lA'IU:r::;<Wl~1~l9lftlb~U
q 

(Middle Age) r;l'el~11.'W~~tlfl1~1'1P\19l'J:r1'ft'~ 19 P\1~19l11"'l1~1:f J.v. Dice/
1 1~'elfi'IJ1tl 

fl'J1~'Vt~1tl"1l'el~VI~nn11~~n~1'J1~'WVltJ'I~'el;'1il~'el~1 "An Introduction to the Study of the 

th " Constitution, (1885) 10 ed (London: Macmillan, 1959)" 'Mum1~1~ 3 lh:;n11 ~'1tj
q 

21 :s~~~:; u~V1ruenu1:::.n1p\'I!, "1"l1'elfi'IJ1tl1'Wn11u~:;"ll~~1'1~"ll1n11 b~'el~ Uru'Vt1 
q ~ 

" n1~{~~~p\1~unfl1'M1.'WU~::;L~~1~tl," 'J11~11U~P\1~l9lf 12, 'ilU'IJ~1~Unfl1'el'l, 'W.1 03-1 04. 

(~~'Vt1fl~ 2524) 
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(1) ~':l1lJ~-!lhH1Jb~!?1"ll1t?l"ll'tJ-!lfl!)VllJ1t1fi11lJt?l1 (The absolute supremacy of the 

ordinary law) mh':lrr'tJ Jl1t1'ltXVI~flf111 The Rule of Law "'l:::hjil'l~1f:1fl'tl-!l1'Vl'Mb~UbL~~t!U
~ ~ 

~1'tl Ufl!) VllJ 1t11!?1t1 LL tloB't?l~-!l1~il f111~ ~"'lU(9l1lJ~fifl11"ll'tJ-!I fl!) VllJ 1t1 fi11lJ t?l1'lUfil1't1fi11lJ !?11"ll'tJ-!I 

bbeJU~U 

, 
'tJ~Jllt1'ltX'J-!I FliJ LL ~-:J fl!)VllJlt1finlJ !?1l"ll'tJ-!I bbeJU~U1!?1t1 bvh b VltllJ flU bb~ bb{;] b~lV1 i.hVl,jlUb~'tJ-!I 

Cf_ 9.1 I _ i.t I4 ...'!f a:d OJ' 

(Pu blic authorities) fllJVlUl'Vl(9l'tJ-!I L"n'tJri-!l fl!)VllJlt1bt?lm flU 

(3) 	 1~fi11lJ'\:l"l.!~-:Jfl~'Mbn!?1"'llflfl!)VllJlt1fi11lJt?l1 (The Constitution is the result 

" 
of ordinary law of the land) fl~l':lrr'tJ 1~fi11lJ'\:l"l.!~,m~'Mij1~jJ"l.!"l.!'11~u'lUltl"ll'tJ-!llh:::lJ':l'tl 

n{JVllJlt1 bb~ bn !?1lJl"'llnf111~ fill't11~1iJ1'tJ-!I~'Vlfl"ll'tJ'llJ ~ ~'tI 

"'l1nVlin ~':l1lJ b~lJ'tJJl1 ~"ll'tJ'llJ~ ~'tIJllt1'ltXn{JVllJlt1 L~tI':lflUbL'tI:::fl11'l-ifn{JVllJ1t1 

b~m flU fl nU~-:J1lJil0!?l ~ fl'tl-:J 1'Vl'M1~L~Ubb{;]~t!U"'l:::~l'tlufl{JVllJlt11!?1t1 LL~'loB'!?l~-!l1~ilf111~~"'lU 
[?1llJ~fi fll1"ll'tJ-:J flf'lVllJ 1t1 fi11lJ!?l1 'lUfil1 'tItI ~ fi11lJ"ll 'tJ'l h ~'Vlfl"ll 'tJ-:JiJ ~ ~ 'tI 'lU'Vl1-:J fill 'tI n'l"ll bn !?1"'l1 fl6J 	 q d.S "I 

VI~fltl1:::flU~1~iJ"l.! "l.!'111~Ufl{JVllJlt11~fi11lJ'\:l"l.!~ biJU'tI1t1 ~fl'Mru~fl'M1 Vl1 nbbl?i bn !?l"'ll nf111~ 
fil1 'tI'fJ ~fi11lJ1~"ll':ltl1fl 'Ml~'Vlfl b~1Jl1~"ll'tJ'l b'tJ fl"nU1t)[?11lJ~fi f111"ll'tJ'l n{JVllJlt1fi11lJ!?l1 L~'tJlJ~~'tI 

", 	 , 
'l!?l f:1n'tl:::Ln !?lVl1'tJ f:1n~ !?l1'tJU~'Vlfl L~1Jl1~"ll'tJ-!I (9lU iJ~~'tIUU"n'tJiJVl"'l:;~l bil'W~ ~fliJ~Vl n'tJ'l~bn!?l 

qJ <u 	 q qj 

, 	 " 
~':l1lJ L~tlVllt1 'lUfill't1t1 

q 
~fi11lJ 1lJr;lliJ

q 
~ ~'tI'-:J n'tJ ~':lllJ b~ tlVllt1UU"'l:::LiJUL'tJ n"nuVl1'tJ 'tJ-!I ~fl1 

1:::iJiJ fl{JVllJl tI bb'tJ -:J 1fl 'tI-bbElJl flElJl 'tJ Ub~ 'tJ fl 'l-if1:::iJ iJ fill 'tI b~ tI':l'lUfll1~ "'l11ru 1 ~~1 fl'M1 ~~ ~1'l i ~-:J 
"'I .,.. I i-< 

1':llJbl-:J ~!?lufl~1'tJ-:J t?l':ltl 

1t?ltl'*':l1tl1:::iJiJfil1't1 L~milifl'Mru:;~'l~22 

(1) 1lJilf111LLtlfl'tJ-:J ~fl1~il~1U1"'l~"'l11ru1 ~~tlfl ~1'tJ'l'tJ'tJfl"'l1 fl fill't1t1•~fi11lJ bb~'tJ1"'l 
it it I I 	 9,.t 

iln114'!?l ~'l'tJ-!I r1fl1~ bfil'M~ULYl'tJ~"'l11rulU "l.!Vllif'tJ b Vi"'l"'l1-!1Vlil ~n'Mru:::bVl ~il~ b"llUfl114'!?l ~'l 
" 	 " 

f'lru:::fl11lJ fll1~il9,rtl~"ll1!?lif'tJ~~lVl (Administrative Tribunals) ~U'tJtl1-!1lJ1 fllJlt1'lUtl1:::b'Vl fiI 

~-:J fl ~ 'M bb~ A1;"ll1 t?l"ll'tJ-:J'tJ-:J ~fl1~-:J fl ~1':l tlti'-:J'tJ~Jllt1'ltX fl11~':liJ ~lJ"ll'tJ'l fill 'tI'fJ ~ fiJ'1lJ n1V1lfl 

i-<"'.,/ 1i-<'" l' '\ '\ 0 Ji .., I '" ".,..,¥, "" 1i-<
t:JlJ'6i':lU !?1b~tI lJ~'tJ ~9 ~U~'tI"lI'tJ-:J~1"n"ll1!?l"ll'tJ-!lf'lru:::m1lJf11J'!?l-!lfl'tll':lfl'tJ19U1f'l!?l"llU~fill't1t1[?1fi1J'lJ !?l 
'lJ 	 ~ q 

22 ~itl VI-!l6~! "fill't1 tlfl ~1'tJ-:J!" 1~1-!1 fllJ'~n'M1U1t1iJ1t1~ 1 Dl1ru:::~lJ 1 ~lJ 

~'l~lJfil1~[?1fbb~-!ltl1:::bVlfil1'Vltl! 15 ilUl~lJ 2531 U. 2. 
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(2) hjl~uqj qj'1i~fi~"'lI~rul'VlI\1Un I'!~'fl\l U,tJ n'fl'flmJ IU\I ~U1.]'dj'Wn{]t-1~1 tJ 1?11\1t-11 n 

"'llnn{]t-1~ltJ~fi~"'lI~ruI1'W1'!~vr'dluvl11,"n{]t-1~ltJ~UI~IU~uH1~ bb(;1n 1?11\1 nuI'! ~vr'dlu 

(3) ~1~tJ 
q 
~il~1~ iire11'W 1"'l U\I ~U I'! ~un I'! 1'fl \I b-rl'Wb~tJ'JnU n11U\I ~u I"l ~ bb ~\l1 '" 

~ltJun 1'!1'eWIl !?11-if1"11 ~'Wlt-1~'Vl !?1bb'Vl'W (;1~'fl !?1"'l'Wi\l1'"~ltJUnm'fl\l m:::vil n1~m1'fl\l!?1 bl''Wm:::Vl1 n1 ~ 

1.1.3.2 'i:::UUflf1i1A.. 

, ", 
1:::UU ~1~ ~LU'W1:::UUVl bb ydt-1~ltJ'fl~1'WU 1:::b'Vl ~TlII'!Vi'W'Vl~U~b1U~\l1-if1:::UU n{]t-1~ltJb1il''Wt-11'fl 

, " 
~tJn~11::;UU~~~~'fl1 (The Civil Law System) L-rl'W ~f\lb~~ ~(;11~ btJ'fl1il''W u1:::b'Vl~bmhill~ 

bbU\I bbtJ nu~::; bTl 'Vl"1l'fl\l n{]t-1~ltJ'fl'fln bu'Wn{]t-1~ ItJ b'fl n"ll 'Wbb~::;n{]t-1~ltJ~t-11"ll 'W'fl th \I on!?1 bbf.l\lb!?1tJ~'fl 
I ~ r ~ j I ~ 

'd 1 n {] t-1 ~ 1 tJ I. 'fl n "ll 'W bb ~ ::: n {] t-1 ~ 1 tJ ~ t-1 1 "ll 'W ~ b"'l (;1 'W 11~ ru t-1 1 'fll'! 'l1 ~ ~ \I t-1 ~ 1 tJ bb (;1 n (;11 \I n 'W 

~1~ ~ ~il1~~~\I'fl1 ;ItJt-1~n n{]t-1 ~ltJ b'fl n"ll 'W1 'WnI1~ "'l1~rul~YlI m~11'! ~vr'l1u 1 'W"1I ru::;~ 

~1~UnI'!1'fl\l"'l::;~'fl\l'flI;1tJt-1~nn{]t-1~ltJ~t-11"ll'W 

~'Wbb1J'J"1I'fl\l1:::UU ~1~U n 1'!1'fl\l ~'flU1:::b 'Vl ~ ~ *\lI.~~~\I b1-tJ n~ I~Tlll.b1A\I f~ (Conseil 
I 9/ I I I 

d'Etat) ~UI.1l'fl\l~I"'llmt-1!?JeJ~'VlI\1U1:::~~I~(;1f~\lbbrfl~il'tJn11Un~b~'fl1J I"l.~ 1789 VlbU~tJ'W 

"'llm::;U'flun';(;1~~\lii~I'WI"'lI.I.UU~~\l1rulqjl~'Vl~11"llU~lbU'W1::;U'flU~lilI1ruf~ ~.]'re11'W1"'l 
" " 

u nrJ~ 1 'W ~ I'! ,r'W 1lJ 11' 'd 1 \11 "'l 'fl \Illn 1 ~ \I Vi 1 t-1 U1 Vi b U 'W ~ 1 ~ ~ ~ il11 ~ 1'W 1::: 1J 'fl U b ri 1 b Yl11 ::: ii 

" I 

un n{] n11rut-1~ ItJ I'! f\lVi ~1 ~~ ~il11~1~b -if11 u bb 'Vl1n bb "ll-!l i !?1"11'd 1-!1 nI1UnlU"1I'fl-!l ~ 1 tJU~t-1 11 

~ltJun~~-!lllJ ~'fl-!l n111'"~1~~~fi1~~ b;r1~1~-!I b~mnu~ ItJun I"l~'fl-!l~-!ll~~ ~I-!1'fl-!l1ln ~~ l'!'lU rJ~ 
~ I ~ I 

n'Wl'fl-!l~'Wb!?1tJU~UU!-!I bu~tJ'WLbu~-!I'fl-!llln~~-!I b~~~'fl~TlIVimm~I"11'fl-!ln';(;1~u (Ie Conseil duroi) 
, " 

~1 bU'W~.n1 bb 1A-!I f~"'l'Wn1:::;1\11~~~'W1~1 \,U 'W~I~U n 1'!1'fl-!l b!?1tJ~ ~ \l~ru1'Wif"'l~u'W ~-!I,r'W 

~1~U n 1'!1'fl\ll?n~ 1'!'l1~t-1~ltJ1'W'VlI-!1 b'VlI'!UI'!~-!I \, U'W1::::UU~I~1:::UUt-1~-!I bLtJ n'fl'fl n"'ll n ~1~tl ~il11~ 
, " 

q 

.::9. ~ I • • 23 _ cv 0 cv IV Q24 
"ll-!lb~tJml "Separate System of Administrative Courts" ~~n~ru:::~ll'!qj!?1-!1'W 

http:bU'W~.n1
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, 
(1) rl~'l.JnrlJ''fl~~:::'fl~1'Wb''1l(;l~'1'W'1~''1I'fl,:Jf'l'1~'l.JnrlJ''fl-:l ~'d'Wrl~fl'W 1 ~:::'fl~1'W 

b"1l(;l~'1'W'1~"1I'fl-:lf'l'1~tI~D:i':n.J, 

(2) rl ~'l.J nrlJ''fl-:l~:::'fl~fl'1t11~U-:I ~U"1I'fl-:l n!l bn tWvlbb~:::'I-1~n m :i'''1I'fl-:ln!l'l-1l-!'1t1~ bf'l1,;' 

~'1-:1'1-1'1 n~'1 n n!l'l-1l-!'1t1 b'fln"ll'W~-:I Wtl n~'1n!l'l-1l-!'1 tI'l.Jn rl:i''fl-:l il~n1,;'ru:::~ bf'l1,;'U'1~'l.J:i':::n'l:r(?)-:I~ 
dj'Wn!l'l-1l-!'1t1~L-ilU~ ~uLui n '1:i'n :i':::vh'Vn~'l.Jn rl:i''fl~~il~'Wb~'fl (;l'flU ~'W'fl~'l.J:r:::LtI"llU 

~'d'W:i''dl-!,"1'fl'l.J:i'::LtI"llU~'1fi'1:i'ru::: "h~~'1nn!l,"l-!'1t1L'fln"ll'W~*U~~ULbrl~'VIfl,"':h~"1I'fl-:lL'fln"ll'W 

bil'Wn!l,"l-!'1t1~~fl'1 bb'lA-:I f~ ~ h~~'W,"1'flU'1l-! '1L-ilU-:I ~uLlPltl'fl'1~ il:i''1 n ~ '1 'Wl-! '1~ '1 n 

n!l,"l-!'1m'fln"ll'W L"ll'W,"~m1'fl-:lU~n J'J'~lbb~:::if)J f)J'1'V1'1-:1'l.Jn rlJ''fl-:l rl'd'1l-! fu~ r;)"1I'fl~f~,"1'fl~::L~ r;) 

'VI'1-:1'l.JM1J''fl-:l bil'W~'W 

b~tl1'Wn '1J''VI~:;n'l,"'Wr;)''1I'flU L"11 (;In'l J'hu~ rlU LL~:;b'W'fl,"'1'V1 bb'W'W'fl'W"1I'fl~ n!l,"l-!'1t1 

- bil'Wn!l'l-1l-! '1t1~il ~n1,;'ru::tJ 1Pl'l-1~'Wbb~::fj.rWJ'W'1 n '1:i'1'l.J (;l'1l-!i~ rll-! Lf'l J'1,;'~fl~ bb~::: 

n '1 J' bij'fl~ ~~~ '1l-! '1 J't:1'l.JfUL-iln'J-n'fl bVi~~1-~L'WbL~~:::rl ~Hl'flth~ b,"l-!'1:;~l-! bb~n'fl'1~ rl'flb,x bfl r;) 

old d 0 i;<v (V ~ .oJ I 

tJ ~ 

(3) LlPltl~'d1'l.J f'l'1~'l.J nrlJ''fl~il~'1'W1''H~U-:lUm~m~ nt:1'fl'Wi~hi-:l'VI'1~tl nm'fl~LL~::il 

~'1i~1,x~ '1u'l.Jn AJ''fl-:l"ll r;) L-il bmU'dU'1 ~ '1 b~ u'I-1'1mb~hlil~'1'W'1~u-:I ~UL,x~'1U 'l.Jn AJ''fl-:l n J'::vhn'1 J' 
, " , 

fl'WblPl 'lJ'1-:1 Af-:l~~ ri'flL,xbfl lPlil 'lJ,"'1L'W'VI'1-:1'l.J~u"imru~'1u'l.J n rl:i''fl~ ~ '1'tl'Whl'l.J~u~ (;l'1l-! ~'1i-:l 
," , 

bYl'flbbm"1lil'lJ'I-1'1(?)~mh'd ~-:lbb",t] rl.f'l. 1963 bil'W~'Wl-!'1 'l.JJ':::b'VIfl~f-:lbf'l~1~ilmJ''fl'flnn!l'l-1l-!'1U 

'I-1~'1U'UUU'd'1-:1l-!'1 (;lJ'mJ'''''1~1 L"ll'W mJ'~b,x~fl'1 bb'lA-:lf'&J~r;)~l-!'l'fnU,:Jl'Wb~'W'fl~'flf'&J~fll bb~:;"''fll-!l
d.9 d.9 

L'Wt] A.f'l. 1985 n1~iln!l'l-1l-!lUL,x~1'W'1~~fllbb'lA~f~~1l-!1J't:1il~li-:l1,x~'1u'l.JnrlJ''fl,:JnJ'::Yhm:r1~ 

U'1~'flth~ 'l.JJ':::Dl'WlflU ~~1l-!'1:i't:1 J':;lJ;'flWW'dU~1'W~1:IJ'l.J~~ (;l'1l-! ~'1~'t'l1 mj''1 bb~ :::btJ Ubb't'li1,x 
, " 

'l.J:r:::"ll'1"ll'W'VIJ'lULIPlm'l'd1'l.J~'W~'fl bil'Wn1J'bur;)L'fln1~L,xilmJ'fj't'llm;tj~'1J'n1,"'j.bml'W"1I'fl-:lf~,r'W 11~ 

b~'fl'l.J:i':::LU"ll'WL 'Wn '1 J'fj Lrl J'1:::~~~ il f)J '1-1 ~I d'fl~ L"11 (;l~1'W1~ f'l1 ~L'Wrl ~ ~::: b~ r;)"1I'fl-:l 

b~'1't'lUn~1'Wtf~ ~U A~b'Wn1:i''l.J~tf~~1'Wtf~ ~U rl ~ 'W'fln~1n-n'fl rl'd1l-J ~ 1Pl~1 ~'dU n1J'~IPl LbU-:I 
I it IiI 

b"11 (;l~'1'W1~ f'l1~ (?)~Yi n~1'dl-J'1 bbi!l'd bU'fl,"1~ n~'d'W,"u~~-:lil rl'd1l-!~1~'lJ ,r'W~'fl,"~n n1:i'~'1 ~'dU 
! 91 iI iI 

rl'd1l-JfU~ 1Pl'VI1-:1~:::Ll~IPl"1l'fl-:l~1Utl nA:i''fl-:l bYl'flVl1 rl'd1m·ihLr.m~n m:i'~'W~1'W(?)-:I n~1'd bU'fl'l-11~')'Wi1 

'"l:::'l.J :i':::n'fl'lJ ~'dU~WJ'W1 m:i'''1I'fl-:l AT'll-! fu~ r;)"1I'fl~ ~'1utl n A:i''fl-:l rl'd1l-!'I-1l-!1U bb~ :::'fl~ rf'l.J:i':::n'fl'lJ"1I'fl-:l 

" 
rl'd1l-!fU ~1Pl'VI1-:1~:::bil r;)"1I'fl-:l~1utln rl:i''fl~ (?)-:lU 

http:f)J'1'V1'1-:1'l.Jn
http:i':::vh'Vn~'l.Jn
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, , '" 
2 ~'J'w ~'elVl~nn1n~lJVl¥~hi ~'fl~¥'lJ ~c;, LL~::VI~nn1ThnJ~~tJ'ellJ¥'lJf'l'l1lJ¥'lJ~c;,"1I'fl~¥~ LU'flVl1 

'" " ~'l'WU/Oj:;~ /Oj1TfW1 LmtJ'lJ LVltJ'lJ T:;VI~1~oW~'W1 n 1T"1I'fl~th:;LVl flIeJf~ LflIfi LL~:;th':;LVl flI LtJ'elTaJ'W~~ti'fl 

dJ'Wth::LVl flI~il~Vlfi'Y'l~~1;(CkJ f1I'floW~'W1 n1 ni'fl~ f'l'l1lJ¥'lJ ~ c;,Vl1~~:; d1 c;,"1I'fl~ ~1tJU n f'l T'fl~L 'W 

th:;LVlfllbVltJ 

¥~f1I1~ 1L'W'el~!1IhJ~1/Oj:;dJ'W¥~L'WT:;'lJ'lJn-DVllJ1tJ Common Law Vl1'el Civil Law ~ 
Unf'lT'fl~bc;,tJT:;'lJ'fl'lJfilJ\jHU1 CkJ1~VlfiT1"1ltJ (Absolute Monarchy) /OJ:::il LL'W'l f'l'l1lJ~c;,VI~n~1;(CkJ 

L~tJ'l n'lJ f'l'l1lJ¥'lJ~ c;,"ll'fl~ ¥~'flthh:::n1TVI~~ ~'fl "'Y'lT:::lJVl1 ni!1ll'tJ/Oj :::VlN m:;Vl1 ~ (Pj~Hl" Vl1'el 
dJl " 

n 1 Tn T:;Vl1 L 'WVl1 ~lJ Vl1"1l'W n TnhtllHJ ~~ 'lJ Lrt'el~ lJ 1/Oj 1n n1 Td 1 tJb'fl'W-n'fl f'l 'l1lJ ~ (Pj~~ 1 

"'Y'l T:::lJ VI 1 ni!1ll'tJ1~VlN~'el~f'lJ~ c;,Lc;,1 lJ1t1~f~" ~~ tJ~L~¥~~~ LtI'Wrgi.-ifrel1'W1/Oj'flfiUb!1ltJb~ ~'el~ 

1'lJ~ (Pj L'Wn1Tm!:Vl1"11'el~1~Vl1'flVlti'lm1'W"1I'el~1~Vl1'fl L~1V1ih~~~b~n'elL~Lnc;,f'l'l1lJ L~tJVl1tJ LLn 
dJl dJl 

'lJf'lf'l~~'W Lrt'fl~/Oj1n¥~b~1'lJf'l'l1lJ ~lJ n'WL~hJ ~'el~bln~'fl~ f'l ~~~/Oj!:L~'Wb~/Oj1noW~'W1 n 1ni'el~ 
q .d q qJ 

, '" 
f'l'l1lJ1'lJ~ c;,"1I'el~1~L'WUT!:LVl flI eJf~ LflI fi LL~!:UT!:LVl flI LtJ'flTaJ'W ~~U 

~ 18 1?11lJ~~'W!:"ll'el~ Orthodox academic b~mh'l~1~~~VI~nn1T "'Y'lT!:lJVl1ni!1ll'tJ/Oj!:VlN 

m!:Vl1~c;,m~" (Ie Roi ne peut mal faire) ~'WLtI'Wn1Tfi!:Vf'el'W"1I'fl~Vlinn1T1~~'el~¥'lJ~(Pj 

(i rresponsabilite) Vl1'flVl~m'fln~Vlf~lJn'W (immunite) "1I'el~T!:'lJ'el'lJnil?1l'mc;,tJiluT1n.D'el~vt'lbU 
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l'l~'fl~~:;tJ:;b'.l~1n'fltm1~u~rWlhm)';w~*-!lb~~b~'fltJ 1"1.~. 1789 ~-!lLtI'Wm~u~rWl~:;uumnij'fl-!l 
bb~:;~-!I 1"16J"ll'fl-!l ~*-!I b~~l'W~:;u'flu bn1 (Ancien regi me)25 

~'-!lm~u~rWll~q)~-!ln~h'.l1.~iJmnhtJ1'fl'W.JJ'fl1"1'.l16J~~~r:h'V'l~:;6J~1n';lJr1tr'VlN 
'" I 

n~:;'V·htJ~iJ1.~~1'fl'V'l1:;6J~1n';(;11tJllJ'VlN~'fl-!l~utJ~1~ 1 6J1U\l ""l!1~" 1~m~(;1u "~tS" en-!lbtl'W 
• <l.9 

'lJ1"11"1~1'W'Vl1-!1n~~,.nmL'Vl'W"l!1 ~~\l1.lJ~1btl'W~'fl-!l~utJ ~"l!'flulW11 ~'fl1"1'.l16J b~tJ~1tJ~ bn~91nm1lan 

il1'W196J~1"l!'W"ll'fl-!l(;1'W(;116J~'nl"1'.l16J1.lJ~'fl-!lWutJWI"ll'fl\lW~ (irresponsabilite de la puissance 

publique) b~'fl-!l91n 1"1'.l16J b~tJ~1tJ~ bn Wl91nmm1:;'Vl1"ll'fl-!l b~1WW1~"ll'fl-!l~J~-!llanil1'W196J~1"l!'W 
f1'fl btl'WI"1'.l16J b~tJ-!I~ b'fl n"l!'W9:;~'fl-!l Wu b'fl11.~b~'fl Lb~ n nuu1:;1tJ"l!t!~ b'fl n"l!'W9:;1.~~u91 nn11 

,J~llii-!l1'Wb~'fl~1fi11ru:; 1'Wmru.~ b'fl n"l!'W1.~fu 1"1'.l16J b~tJ~1tJ91 n n 11lanil1'W196J~1"l! 'W"ll'fl-!l 

b~1~,J1~"ll'fl-!lW19 b'fln"l!'W~b~tJ~1tJ9~~'fl-!l~'fl\l b~1~,J1~"ll'fl\lWtS~n'fll~Ln ~1"1'.l16J L~tJ~1tJl~futJ~ 
d.9 '\J d9 'U 

btl'Wm 11>'l'.lW~f'.l ~'fl ~1~tJ,~fi116J~-!I n'fll~bn ~1"1'.l16JhJ LtI'Wfi116J flU b'fl n"l!'W~ b~tJ~1tJ btl'W'flth\l6J1n 
~ 

b'V'l11~ b~1~ ,J1~"ll'fl-!l fJ'fl19iJ'Vl W'V'lU~ 'Wl.lJ b YltJ-!I 'V'l'fl~9:;~1~:;rh~'W1.~ 6J'Vl ~ LL'Vl'W1"1'.l16J b~tJ~1tJ'flth-!l 

b~ 6J~1'W'.l'W 'Vl1l~ b'fl n"l!'W1.lJiJ~'nU1:;n'W~19 :;1.~fu m~"l! ~ lanrl1~'W1.~6J'Vl WI bb 'Vl'Wb~6J~1'W'.l'W 
'" I 

'W'fl n91 nun'! 1~'fl-!l 1"1 ~ ~'fl ~1 ~tJ ~fi116J ~\l m;h '.lu-!lmj.n1tJl~1~U1JVi b1u n~1 "~,nu 1:;n'W"ll'fl-!l. ~ 

b~1~,J1~"ll'fl-!lf19" (garantie des founctionaires) ~'Will"1'.l16J~6J1tJr;i1L'fln"l!'W~b~tJ~1tJ9:;~'fl\l
<l.9 ~ 

b~1~,J1~ ~J'fl-!l f191.~n~'fl b~ 'fl1.~Wu 'fl'Wru 1 (;1'"l1 n ~.n1 bb vI-!I h b~ tJ n'fl'W~-!ll'W'Vl1-!1ujl,j~9:;1.~fu n 11
d9 qQ.of d9 dJ 

'" I 

'fl'W~91n~.n1bbvl\lf19,J'fltJ6J1n ~-!lU'W mru.~-!l1.lJ'fl19n~1'.l1.~~1b~1~,J1Vi"ll'fl-!lh~'fl-!lWUtJ~btl'W
'<l.9 <l.9 

n111>'l'.l'WlJi'.l1.~ bbm'Wb'.l~1~'fl6J19:;iJm~tJm~n "~'nu~:;fl'W"ll'fl\lb~1~,J1~"ll'fl\lf19" b~'fl.r'W~ 19 
<l.9 

fl'WtJ1tJ'W 1"1.~. 1 870 bb~ niJ ~~ bYltJ\lvh1~b'fln"l!'W~16J11t1~'fl-!l 1"1 ~l~b~1~,J1~"ll'fl\lf19 Wu tJ ~ btl'W 
<l.9 

'" 
n111>'l '.l'WlJi'.l ~'fl~1~tJ ~fi116J1.~~tJ1.lJ~1 btl'W~'fl-!l1.J(WU'fl\~ry1 (;191 n~.n1 bb -v1-!1 fJ~ n ~'fl1.U b'Vhu'W llJ iJ 

~ ~ btl'Wn1 nu~tJ'WbLU~-!ll~f~~'fl-!lL.JJ16J1futJ WI"l! ~lanrl1 b~tJ~1tJ~ bn ~91 n m1lanil1'W196J~1"l!'W"ll'fl-!l 

b~1~,J1~"ll'fl-!l W19 bbn b'fl n"l!'W~b~tJ~1mb~'flth\l1W126 
<l.9 ~ 

25 Dun Fairgrieve. State Liability in Tort A Comparative LawStud-y, (New 

York: Oxford University Press,2003). p.7. 

26 '.l~b9(;1t! .n1~f(;1t!, "11tJ\l1'W~4'mnJU~6JU1ru b1'fl-!l I"1~UnI"11'fl-!lL~tJ'.lflU~:;biJ~
~ 

bL~:;1"1'.l16JfutJWI'flth-!l~'W"ll'fl-!l~1tJUnI"11'fl-!l." b~'W'fl~1Un-!l1'W~1~UnI"11'fl-!l, iJ'W11"16J 2548 I 'W. 165. 

http:n111>'l'.l'WlJi'.l1
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LtJfill:ilfilJ'rw:; (~~U'Y'Y'1i fN~U~ 28 pluviose An VIII)27 ~1'f)nnnr1,)I~b~£]~I£]~btl!91~UiOlln 

tl iOl n J'J'~1U'Vll'1 LL'Vi 'I LL~:;tl iOlnJ'J'~"lI 'f)'1'f)'1 ~mJ'tJ n r1J''f)'1Vl'f)'1 ~U28 ~'1~~iOl :;~'f)'1 ~'lJ e1!91 L!91 £] m J'''ll !911-if 
d.ll 

'" ril~u1~~'Vl!91 bb'VlUM'f) b'f)n"llueJ1~~'lJr1,)I~ b~£]~ltJ'I1ULI:i~'f).. 

b~ ~ tJ J'~ b'Vl f"l b£]'f) J'~U1 utJ r1 ~ tJ n r1J''f)'1 L!91tJ J':;'lJ'f)'lJ I:i ~'lJJ'rw 1 ill 1~ 'Vl fi n"ll trilil 
, .. 0­

f I I it 

bbU') r1,) 1 ~ ~!91 L"llub~m rlUrl'lJ bbU') r1') 1 ~ ~!91Vi1-if'f) ~1UtJJ':;b'Vl f"l~ ~'1 bf"ll:i bb~:;tJJ':;L'Vl f"l~U11UJll r1-rlu 

tlLJ'tJ bbU') r1,)I~ ~!91 ~'1 n ~1')~®~~n~~I~~hl~ 1~1J'l.l~iOl:;~'lJ~ !911~bti®'1iOll n~~fi'f) ~'Vl J"ltllUliOl 
q d.9 dS 'lJ

'" . . 
'f) fi tJ 11?l tJ (Souverantitat) bb U ') r1 ') 1 ~ ~!91 ~'I n ~ 1 ') UL:n 'f) l.J L£]'1 'f) tJ rl'lJ LL U ') r1 ') 1 l.J ~ !91 Vi ~ 'f) ~ 1.. 

I I it I 

'YiJ':;~~lnMl?ll£]~'1ih11UliOl L~ !91"l11!91 rl'lJ~~ LUU~'1L~m rlU
29 ~'1'11u~~~~him iOlVi iOl:;r'lJe1 !911&l 

d.ll d.ll 

. '" 
Lij'f)Jll J'tliOl1un lJ'~!91'Vll'lJln1 J'l:ilfilJ'rw:;"lI'f)'1 ~~~l.J 1 n~uVi 11~~~~ n 1 J'~ !91!?i'f)rl'lJ

<is! <is! 

'" '" .
tJJ':;"llI"llUl.Jln~U 1 U'lJl'1 r1r'ln1J'nJ':;Vil"lJ®~r~®liOl n® 1~Ltl !91r1,)lm~mntl!?i'f) b'f) n"llu~'1 bUU 

d.ll 

tJJ':;"llI"llU"lI 'f)'1r~1~ n lJ'~ ~~hJ ~®'1 ~'lJ ~ (9'lVi 11~btl (9'l r1'J 1~1~ LUUfiJ'J'~ rl'lJ L'f) n"llUm&l~'lJ r1') 1 ~ 
<is! d.ll '" 

b~tJ~ltJ bUU'f)tJl'1l.Jln &l')tJ b~ M~~ ~~ n~l,)1Ub,)~1 ~'f)~1 bbU,) r1,)I~~ !91(~'f)'1 r1,)Il.J~'lJe1 (9'l"ll'f)'1~~1U 
, <is! 

tJJ':;L'Vl f"l ~ f'l bf"ll:i bb~:;btJ'f)J'~un1&l~OO-JU l1tJ~ n lJ'tJ'f)~~'lJ r1'Jl~~'lJ~ (9'l"ll®'1~~ ~'1~ 
.. <is! 

27 ~u~n~ 1,)~IJ',)iOl. "r1,)Il.J~'lJe1!91"l1'f)'1 e41tJtJnr1J''f)'11u~f'l bf"l~." 'J1J'~IJ'n{)~l.JltJ 

-=w...cJ'-'-"-"''-'" L~l.J 6 ,M'f)U 3, u. 588 (fiU,)Ir1l.J 2530) 

28 ~J''Yi~ u~1nJ''YiiOl'l! bb~:;r1rw:; ,"J'ltJ'I1Un1J'fj~tJ L~''f)..:J VI~nn{lVll.J1tJtJnr1J''f)..:J 

~f'lLf1Il:i," L~U'f)M'fI~I'11n..:J1Uf1Il~tJnr1J''fI..:J. 1?l~1r1~ 2545, u. 259., 

29 ')J'LiOl M'I! Jl1~~I?l'l!, "J'1tJ·:nufj~tJ cr.'fI'I r1,)1l.J~'lJe1 !91"1l®'-'l~~1uJ':;'lJ'lJn{lVll.J1mtJ'fIJ'~U," 
• <V .:; 

L~U'f)1:i1Un'l1Ur1rw:;nJ'J'~fl1m~'M{lnl, 17J~1r1~ 2545. U. 6. 
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kdtl~ l'I?JJt.!1 n1 :i'''lJtl~ ~~ F)~ U"\ :i'~iin"l LL'tl ~n1:i'djtl~ LiJ~tJ'klLL,J'tl~1,J fl'1 :i'n"l"lJtl~ fii~ij
~ 	 ~ 

., Jt 'I""''' ., ~. I"" 'I ""'" • I 0.., I ~ Jt ""0 	 •

n'J '1~"lJ,)'1~ ~ '1 n"lJ'kl'Vl'1 ~'VI:i'ii 19Itl~ b"lJ '1 bu~'lJ'Vl'lJ '1 'Vl b'kl"l1') 19Iu:i'~"l'1,) 'kl"lJtl~u :i':;"I1'1"11'klL'V'j ~~'1 n"lJ'k!LL'tl:;~ 
~ 

Ltl n1~~"l ::ritl 't '"Ln t9l F)') '1 l-I L~tJ'VI'1mbri Ltl n"l1'klL~ ~~'1 n~'k!In'1l-,1iJ ~l'dtJ fii~'1 ~tl~ 't-if~'1l91:i'n1:i''VI1-tl 
~ 

~fim:i'j;h~ 1 ~~Lu'klm:i''t-ifii'1'kl'1'"l~'VI'1''11'klL;h 1iJ~'1 LU'kln1:i'~~ mh') ~')m'VII?J~'tl'Vl'1~~~ F)~~~ 
~'1 dJ'kl~ f~'"l:;~tl~"I1 t9l 't-if fOi'1b~tJ'VI'1tJ~ bn t91~'kl'"l'1 n n"l n:i':i'~'t 'kln1:i'{t91~'1fl'1:i'n"l"lJtl~f~ n'11tJtl~f'lJ 

~ 	 ~ 

'VI~n n'1:i''t,"fj~tl~ftl~t91''l1tl'JCiltl F)')'1~ b~mntJ~ bn t91'"l'1 nmm:i':;~'1"lJtl~ L~'1'V1ih~"1Jtl~fj't'kln1:i''t-if 

ii'1'kl '1"l~'VI'1"11'kl~~ LU'kl~~~hltl'1'"l'VI~ n L~tJ~1~~ n Mtl1iJ 'VI~nm'1l-lF:j t91"lJtl~fj C~~l~f'lJn1:i'tJtl~f'lJ 
~'1'V1 f'lJ F)') '1~ b~tJ'VI'1tJ~ Ln t91'"l'1 n m :i'n:r:;~'1 "lJtl~ ~'1 tJiJ n F):i'tl~~ L1tJ n 1'1 m:i'{t9l n '1:i' (Actes de 

gestion) ~~hlL~ tJ')oiftl~ n'lJ m:i''t-ifii'1 'kl'1'"ltlfiiJ1191tJ"lJtl~ f j 30 Lt91tJ ~'1 Yi 'V'j '1 n~'1~ ~ ~'1~'VI ~n m:i' 

~~mh')~tl~'1~U'"litJ1.'klF)~ Blanco 'tl~1''kl~ 8 nl-lfl'1~'klfi F).f'i. 1873 "lJtl~f'i'1'tlF)~-nt91n'kl (Tribunal, 
, ., 

des conflits) Lt91tJ f'i'1'tl F)~-nt91n'kl1~u"litJ1'1 F),)'1~f'lJ ~ t91"l'1n F)')'1~ L~tJ'VI'1tJvhn t91~'klbbri btln"l1'kl 

'"l'1 n m:i'n:i'~~'1"lJtl~'lJ F) F)'tl~fii1-Di.'kln '1:i'{t91~'1'lJ1-n '1:i'~'1fi'1 :i'ru~ F)')'1~ f'lJF:j t91~~ mh') LU'k!I~tl~~hjij, ~ 

~n~ru:;~')1iJ LL'tl~L~ t91"lJ'It91 (ni generale ni absolue) bU'kl~tl~~ij'VI~mn ru~b'U'V'j'l::bL'tl::r:r'klLLiJ:i' 

1 iJ 19I'1 ~~n ~ru:;"lJtl~~ '1 'kl LL'tl:; F) ') '1 ~ ~ '1 LU'kl 't'kl n '1:i'iJ :i'::~'1 'kl~ 'tliJ1:; L tJ"jru "lJtl~ f~ LL'tl ::"lJtl~ btl n"l1 'kl 
~ 

boif'1 ~')tJ n'kl n '1 :i'Yi'"l'l :i'ru'l~U'"litJ (;tl~ ~~ mh')~~ bU'kl Litl~~tlu1.'klii'l'kl'1'"l"lJtl~ f'i'1'tliJ n F):i'tl~31
'" 

(:i''1tJ 'tl:: b~tJ t91"lJtl~'VI~n m :i'1'1 ~')tJ m:i'{t9l LLU~ b"lJ 19Iii'l'kl'1"l f'i'l'tl 't 'klF) ~'tl:;Lij t9l 	 tib;tJ'kl'"l ::mh')ti~1.'kl 
'" 

~ ,)'kltlt911 iJ) Lt91tJ f.J 'tl"lJtl~ ~'1~U"litJ ~~mh'J F)'J'I~ f'lJ ~ t91"lJ tl~ h 
~ 

19I mU'klfl'1 :i'~f'lJ F:j t91"ll tl'lJ"lJtl~ 

f'i'1'tliJn F):i'tl~~'"l:;~tl~~h~'VI~n Lnru~b'UYn::"lJtl~ ~,)'1~f'lJ~ t91"lJtl~fj~ LU'klbtln b'Vl f'i'"l'1 n'VI~n F)'J'1~ 
(V o::'.l). 	 I (V 044 Q/ ~Q/ (V Q/ I 2.1 4 

:i''lJ ~ t91l9l1 ~ n!J 'VI:J..J'1 tJ bb 'V'j~ bb'tl ::fl'1 tJ'VI 'tl~"l'1 n F)'1'J'kl'"l'UtJ "lJtl~ f'i'1'tl ~ t91"lJ t9l n'klt91~ n 'tl'1') "lJ tl F)')'I~ F) t9l 

~'1 ~')tJ ~') '1 :J..Jf'lJ F:j t91"lJtl~ fjrl1~~1?JJ'kl'lliJtlU'I~l-l'1 n ~fl'1 bb 1A~fj1~~1?JJ'kl '1 'VI ~n ~'J'I:J..J f'lJ ~ t91"lJtl~ 
, ., ., 

~ 'ItJ iJ n F) :i'tl~Vi ij ~n ~ru:: L'U 'V'j'l::~ 'kl 'i~ 'VI ~n F)') 'I:J..J f'lJ ~ t9l Lt91tJ ij F)') '1 ~ ~ t9l bb'tl:: F)') 'I:J..J f'lJ ~ t9l Lt91 tJ 

iJ:i''I f'i'"l'1 n F)'J'1~ F:j t91~~ ~b;tJ'kl'"l::l~tlfi'lJ'ItJtlu'1~'tl:: b~tJ t91Mtl1iJ't'kl'lJ'Vl~ 2 
" 

30 ~:i''V'j'tl u~ln:i''V'j''lu bb'tl:;F)ru::, ~'Ntar'J t:n-JfJ:rmrf 28, 'kl. 259. 


31 tJ~tJ'Vl fi tl'kln'tl ," bb'kl'J'Vl'1~ n1nbU~ b"lJ 19Iii'l'kl'l"l :i':;'VI~'I~ f'i'l'tliJn mtl~ bb'tl::f'i'l 'tltJ ~fi:i':i':J..J 

q q qJ 	 q 

mruF) ~ 'tl:;Lij t9l bb'tl:;~ ,)'1~ f'lJ ~ t91tlU '1~~'kl"lJtl~ ~'1 tJiJn F)J'tl~ (~n~'1 n:rru"lJtl~ ~ f~ bf'i~)." 1.'kl :i''J:J..J 

'lJ'Vl F)'J'I:J..J'Vl'l~~"I1'1 m:i' b~~ 2: niJ'VI~'1JJl.JnF):i'tl~ fl'lF)~fi~uC).l C).I~, {t91Yi:J..J'V'j1t91tJ~TWn~'I'klf'i'l'tl 

iJnF):i'tl~, 'kl. 141. 



, 

LUth:::b'Vl PI btJt:mrU VI~\I'"l1 nVi f~ LLtJ n ~'dfJt:ln'"l1 nYl~:::3-1V11 n~[;l1ULL~dl ~Cl1U::: 
0» 

LU'Vl1 \I n{l VI 3-11 tJ dju'l~1..J rl rl~~\I'Vl N~1U1'"l t"'tJ [;lULfJ\I hi ~ n~ufJ~nuYl ~:::3-1V11 n~[;l1tJllnI?1fJttl 

LLU'd rl'd13-1 ~"'~ ~1fjhJ~13-11 ~Cl~'"l:::fu~ '"1~~\I rlfJtJ 1 rlfl1tJ rl'd13-1 L~3-1~U~\It",mh1 n{lL~d~ULU 

th:::3-1'd~n{lVl3-11tJi'd1tlLL'IA\ln"llt:l'lru1~nnJf~L~tJ rl.PI. 1794 (Allogemeines Anderlecht fur 

die Preu Bischen Staqten 1794-AI R, The Prussian General Land Law 1794) n{lVll.J'ltJ 

'TlUU ~\I n 'Cl 1'd 1~'d1\1V1~n b~tJ 'dn U rl 'd 13J fu~ "'~U bn "'~U"'I1 n n 1 ~Lon~1U 1 "'I3JVl1"ll U~1f~"'I:::1.~13-11 
0» 

, >- , 

fu ~ ~"ll '"Lon rl 1Vl '" bb Vl U L ~ LL Ii bfJ n "ll U n ~ fJ bij fJ n 1 ~n ~::: Vi 1"lJ fJ \I f j oJU b ilU n 1 ~n ~::: Vi 1Vl"ll fJ U~ 'd tJ 

n{lVl3J1 tJ~\I nfJL~ I.n ~ rl'd 13J L~tJ VI 1tJ LLn bfJ n"ll UrlUL", rlU VI~\I bilu~ LPI't1 bbl?1 VI 1 n b ~1 Viii 1~"lJfJ\I fj 

m:::Vi 11t1'L", tJ fl::: d~ ~Viii1~ bLfl :::nfJL~Ln '" rl 'd 13J b~ tJ Vl1 tJ bbn bfJ n"llU~U nfJ~1 bilun'l ~m:::Vi1~hj 
"llfJU~'dtJ n{lVl3J1tJ~fjhJrJ1fJ\I b~13J1fu~ ~ bLVlUVI'1fJ:h3Jfu~~nu b~1V1ii1~"lJfJ\I tolU~'dtJ bbl?1 bfJn"llU 

~L~tJVl1tJ~ ~Vlfi-WfJ\l1fJ\IL~b~1V1ii1~ ~n~:::Vi1 fl :::d:l ",fu~ '" bilum ~~ 'dUlPl'd 1~ I?1fJ3J1 LdfJ~ n'l~~~1 
~ ~ 

tl~:::3J'dfln{lVl3-11mb~\I (Burgerliches Gesetzbuch VI'1fJ BGB) LU~1'd~n 100 ULPI't15"'3J1 ~i1\1 

tl~:::3J'dfl n{lVl3J1tJ bb~\ln1~uryry"irl'd13Jfu~ "'''lJfJ\I b~1V1ii1~"'I1n m:rm:::vl1fl:::d:l ~LUVlii1~1~~'dtJ 
~ b~fJVl1vl1UfJ\I L~m nunutl~:::3-1'dfln{lVl3-11tJi'd1tl bb'IA\ln"llt:l'lru1~mtlf~ b~tJ3J1 ~~1 839 bb'IA\I 

tl ~:::3-1 'd fl n .flVl3J 1tJ bb ~\I 'Lf?ltJL~b~1 VI ii1 ~"lJfJ\I f~ ~n :r:::Vi1 Viii1~tf?ltJ "'1\1L"'I VI'1fJtl ~:::3-1 1Vl b~Ub'ClfJ6..1 0» ~ 

"'IdlfJ\lfu~ f?l bilun'l ~~'dUlPl'd I?1fJ bfJn"llU~b~tJVl1tJ fJu1\1hn ~13J bdfJ~m ~tlJ':::m PlHf~fiJ'~3JUru 
III dJi qJ tv 

>­

'TlUU1'd3J1 f (Weimarer Ver Fassung) bb~:::MfJ3J1 ~n'l ~tl J':::n 1PILonn{lVl3-1 1tJ~Uj1U 
, >­

(Grundgesetz Vl1fJ GG) ~\lbilufjfi~J'3J\}ry'Tluut!"'I'UU fjfi~~3-1\}ryi\l~fJ\I'Tluun1~ublJ blJ"iL~ 
, >­

f~b~11tlfu~ "'bbVlUb~1V1ii1Vl"lJfJ\I tolU
32 

'L"'tJ3-11 tolJ'1 34 bb'IA\I n.flVl3-11tJ~U~1U1~n1V1U",L~f~"'I:::rJ1fJ\I 

0» 6..1 0» ~ 

" " 
fu ~ "''''I 1 n n1 ~m:::vl1 fl :::bil f?lVi m:::Vi1 'Lf?l tJ ~~\ILon~1 U1'"lf~ bbfl:::h"'l::: bilU~-WfJ\l1'Cl bUtJ bfJ 1"'I 1 n 

~ ~ ~ cu 
, ,>­

b~1V1ii1Vl"llfJ-.l ft1
d.9 
~Vi1 fl::: bil '" L 'UJ11tJVI~\I b~1 Vlii1Vi"lJfJ-.l f~"'I:::n

6.9 
n-wfJ-.l1'Cl b utJ 1~ b'Tl Yl 1:::nn1Jfl :::bil '" 

III '\J 

" " ,
'L"'tJ"'I-.lL"'IVI'1fJtl~:::3J1Vl b~Ub'ClfJfJtl1-.l~1tJ bbN b'VhoJu ~-.loJU L U :r:::UU"lJfJ\I btJfJ :rlJUb~1V1ii1Vi"lJfJ\I f~ 

0» 

,
32 Cf".<::::iiI IV IS" iI iI Q, .Q

'dJ'b"'ltolU Jl1rlJ'tolU, fJ1'1LL~IJL"./J'1fJ'lm'Vl 29, u.6-8. 

33 Gyula Eorsi, "Private and Governmental Liability for the Torts of Employees 

and Organs", Int. Encyc. Camp. Ch. 4 (1972) p. 127. ~1\1LU itJrj~'I1 'd-.lr\rj~UPl1Uj;f, " uu~n 



27 

LtntJ~tlJ UIOi'"!U'W-n'fl f'l'd 1~~ tnrJ1 ~'dtJ f'l'd1 ~fiJtj tn"1l'fl-lflt'W5':::iJiJ n{)~~ltJ LtJ'fl5'~'W1~ 

~f?J.J'W1 ~11Oi1 n5'1nl1'W~ bbl'l n 1?l1-l n'W ~'fl f'l'd l~fiJ tj tn"1l'fl'lfl~l~fiJ n15'n 5':::\11 LtntJ hl"l1'fliJ~'dtJ 
n{l~~ltJlOi:::dj'W1lJ[?11~iJ'VIUfkJ fkJ&i~l [?15'1 839 bb~-llJ5':::~'d~n{l~~lmby.J'llJ5':::n'fliJ niJ~ll'15'1 34 

tI , I I 

(.(. ~'ln{)~~ltJYl 'Wll'Wbb~:::5'l nl1'W"1I'fl'l f'l'd1~fiJtj tn"1l'fl'l fl~ m.h:::m5'~\l'l V1 ~11Oi1 n ('b'W'd ~ tnt'W~'fl'l 

"1I'fl'l n15'btl'W~b~tJ~~:::b~'fllJ5':::btJ"l1U"1I'fl'l~'d'W5''d~ btl'W~ ua\'l!t (Sacrificial encroachment) bb~::: 
'" 

'" J .... .. 34
bb'W'd f'l tn b5''fl'lm5'b'd'Wf'l'W (expropriation) 

" 't!n n{l~~ltJtl'ln ~'l!t1~'flfiiJltJ f'l'd1~~~ltJ"1I'fl'll"llrJ1~:::b~ tn11~-lU35 

Winfield 1~~1"l1~lntnf'l'd1~"lIfl'lf'l'd1~hltjtn'VI1'l~:::b~tn rJ1f'l'd1~f1JeJtn'VI1-l~:::b~tn 

(.n tnlOi1 n n15'n5'::;\11 eJ tnb'W~ih~~'l n{)~~ltJ1~ufkJ fkJ&iH dj'W~tJ1~~i1 1?l'fl'l.Jf'l f'l~~'d1lJhn"ll~tJ1~ 
I it I I 

&]'l~'W'flt:Jn1J-nfl[?1n~'l~1'flf'l'd1~~~f'l5'tlOi"1l'fl'liJ f'l f'l~ mh'd ~'fl 'VI n f'l'Wi1 ~tJ1Y1Y1IOi:::hJ1lJ ri'flb~bn tn'" .. 
, , " 

~1'flmlOi mh'd1~rJ1 n{)~~ltJ~:::b~ tn bnm-n'fl'lniJn15'~tnM5'~1'fl n15'''l1 tn b"l1tJ f'l'd1~ b~tJ~ltJY1 bn tn~'W 

1'W~'lf'l~ 

Pollock 

'VI n f'l'Wt'W~'l f'l~1 ~'fl'l'flt:JfntJb~Wt,h~ btntJ~'JhJ~'fl~tJl~~i1 l'lfl (. ~'fl'Wlh'W~'lIOi:::~fl'lhl ri'flf'l'J1~. '" 
,"

b~tJ~lmLri b"lllbtntJhli1-n'flbbflt9l'Jbb~:::~tJ1V1U\l nih~'WtnbtntJn{l~~ltJ 

'W1tJ~itJ ~'VItJ1Q~ , 'J15'~lm!l~~1tJlJnf'l5'fl'l, b~~ 5, 'W. 278-279. 

34 Wolfgang Rufner, "Basic Elements of German Law on State Liability," In 

"Governmental Liability: A Comparative Study", Edited by Bell, John and Bradley, 

Anthony W., (London: UKNCCL, 1991), p.249. 

35 'W'V'lf[?1U ~t±'W'V'l1ru"l1n~. ,"~'VIfi'flt:J1'l~~-lflt:J1'l1tn"[?11~1J'VIurunm~1[?15'1 420: 
~ ~ 

~n'l!t11'W(.(.~lJ5'::;r)~P11~ [?1fbb~:::~~n n{l~~1tJ (.mtJiJ b V1 tJiJ, ~'VItJl\l'V'l'Wfi\l~ P11~ [?15'~~1uru~ [?1 

~~1~'VItJ1ttrtJfi5'5'~P11~ [?1f, 2538), 'W. 19-20. 
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, '" 
Salmond 'fl~u1d1 rl'J1lJ~U~{?l'V11\1~:;LnvHtI'Wn1)'rw:;vhVi~"lL~!!.Jri'fl~'WLI?1!!.JhJij 

oif'fl LLn ~'J LL~ :;r1'flL"\n 1?1f1'J1lJ L~mn!!.J LLr1L'"l'Vl rl fl{)~lJ 1!!.J ~~ Ln l?1ij 1'[;1 qlh:;1!l\l rl1'Wfl1 ),~lJ rl )''fl\l 

lJ f1 rl ~ '"l1 fl fl1 J'l~Ju rl'J 1lJ L~ !!.J~1 !!.JllJ ~1L 'W'Vl ~'V'ar~ 'W ~'i) [;1 ~'fl L~!!.J \I LL~:;~ 'Vl~~'W1 "1l 'fl\llJ rl rl ~ 

n1 J'~::;Ln 1?1r1'flL~Ln 1?1 n1 J'"llI?1L-ifrh~'W1~lJ'Vll?1 LL'Vl'W Vlih~"lI'fl\l ~1~ ~'fl1?1~11l J':::L!!.J"ll'l1i.I?1~ ~1~'"l::;., 
'" ~lJ f1J''fl'l LLLP1 b~lJU'W lJf1f1~'fl1'"l~'fl'ln1nVi!!.J'I f1'J1lJ ~lJ rl),'fl'lL'Wr1'1 n1!!.J 'fl'W1~!!.J bff'1Jl1V'l 'Vl ~V'lU~'W 

LPl'fllJ1'fl1'"l ~'fl'ln1J'f1'J1lJ ~lJ f'lJ''fl'lf1'J1lJilJ~'Wfil'W'Vl1'1iru ru1 f1'J1lJ ~'fl'l n1),f'l'J1lJ ~lJ f1J''fl'lL'W'Vl1'1 

L~),'rt~n'"l
d.9 

~1~ ~UUfl fl{)~lJ1tl ~ #'1 L~1!l'"l::;~1?1n'l ~:;Ln I?1L'WLL~"1l'fl'l f1'J 1lJ fu~ 1?1'Vl1'1~:; Ln 1?1~1'fl~ 
(1!!.Jfl1'WJl1'rt1~#\lL~1!l~1 La Responsabilite Civile Delictuelle ~\lLiJ'W~'fl\ln1J'r1'flf'l'J1lJL~!!.JVl1!!.J 

~ fl{)~ lJ1 !!.J'"l::;"ll1?1 L"ll!!.J LL~:;llJ1"l1 n1 J'~ l?1iru ru136 

'"l1 fl~ mh'JlJ1'fl1'"l1!lJ'1l1~~1 ~::;Ln 1?1"l1'fl'l ~1!!.Jllfl f1J''fl\lVllJ1!!.Jn'l f1'J1lJ~ 1?1~ L~!!.J'J Lrl'fl'l 
q 

,'" , 
L~!!.J~1!!.J LLr11Jf'l f'l~1t1l1Jf1 f'l~VI'u.\I 'W'flfl'"l1flU'WU'IJ''JlJn'l f'l'J1lJ ~ t1lVillJijiJru ~1~'Wfl{)~lJ1!!.J LLLP1 LiJ'W 

~~flllljU'1i'Vl1\1J'1"ll n1J'~'"l~~'fl\l u\l1lJ':;L!!.J"ll'W1~null),::;"l!1"ll'W L"l1'W f'l'J1lJ ~ t1l Lrl'fl\llJ1'"l1 fl rl'J1lJ 

',h-if1~ Ln'Wfl~1 LVI r?J1 'Wn1J'lllju'1iJ'1"l!n1J'vh1~L'flfl"ll'WL~!!.JVl1!!.J37 Lt1l!!.J'"l::;~'fl'lijn1n~!!.J'J!!.J1 f'l'J1lJ 

, '" 
L~mntJVibnt1l~'W~'Ifl~1'J 

" 
VI ~fl Lfl ru,]~\I LPl'fll,J~ 

, " " 
f1'J1lJ L~tJVl1tJVi Lnl?1~'W'"l1fl~'J'WJ'1"lln1J'btl'W~'WLVlr?JU'W~ojf'fl~'"l1J'ru1 3 1lJ'::;n1J'38 ~'fl 

36 ".: '" 
bW.JfYN , 'W. 12. 

37 ~\I~flJ' 'flllV'l\l~, "f1'J1lJfu~I?1'Vl1\1~::;Lnl?1"l1'fl'l~1!!.Jllflf'lJ''fl\l,'' 'J1J'1!l1J'U~~11!llflfil~
• , 

26, ruiJuVi 2 'W. 321. (nq'W1!!.J'W 2539) 
38 Q,' 2.1 

bW.JfJ 1.J , 'W.317. 

http:Lt1l!!.J'"l::;~'fl'lijn1n~!!.J'J!!.J1
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("lI) d~h..lfOl1 1m~tI~1t1~ ~~1 VVI ~ ~1"'l1 nm ~1J51r~~1"l1m ~"lI'fl\l ~1 'W ~1"l1m~ L"ll'W 

~'fl ~ LL "l1 ~ tl 'W'W Lbl?i11~ rr~ ~T.lUmruLn::;n ::;~1'flhJ 1 1 ~ LfOli'fl\l~~1t1 ~bY bY1 ru b~'fl'Wiltlu'h1 ru~ d:J 'W 
2.1 I I I 

~tl~~1'fl LU'Wvl'fl~::;U1 tlv,1Vit~~ e.hu(?) ~11.'IX~tltl'W!rlVi':j\l tJ1'WtU~1 [;ln~tlm~tI~1t1 ~1'fl L~m~'W 
q q 

" [;lntl\ltu1.'Wvl'fl~::;U1t1v'1 L~tlm[;l LU'W~'W 

(fOl) LU'WfOl11 ~ L~tI~1t1 ~~ ~ 1 L ~ ~~ 1"'l1 n n 1~u511m~u1~"lI 'fl\llJ fOl tl1 n ~"lI'fl~ 

~1'W~1"l1 m~t~~1"'l::;LU'W~h~1"l1m~ tl n~1~U~::;~1~1'fli1fOl~11n[;l1~ ~\l"llru::; bn(?) rl11~ L~tI~1t1 
'" 

n1 if\l un l1t1~u1 ~ L~ 'flU ~:::LtI"l1U"lI'fl~ ~ 1 'W ~1 "l1 n 1 ~bbtl:::.n 1 tl1.~n 1 ~fOl1 U fOl ~ n 1 rlu (?) LLtl"ll 'fl\ld.J • 'IJ 

~1'W~1"l1m~ 

.­
rl11~eJ(?)'Vl1~Unrl~'fl~m"'lbLtJ~bu'Wn~~i.~qjl tril3 U~:::Lfl'Vl ~~\l39 

(n) fOl11 ~ eJ i?l~ bn i?l"'l 1 n fOl11 ~u nYli'fl~1.'Wm~r.r(?)~1U1n1 ~~1fi1 ~ru:::~\l'fl1"'l~1"'l1 n 

~1m[;l ~'fl\lUfOltl1m"lltl\ltl\l Am v'n'W "lI1 i?lmn[;l1t1~Yl1'fl~1.'Wnnihn i?lbYl~\lt~~ "lI1(?)m~t1i?l[;l1~ 

U\l ~u m~1.'IXbU'WtU [;l1~nn~~1t1 biJ'W~'W ~tl\lm ~r.ri?l m~~bbtlrr~~T.lU mru"ll'fl\l~tl1 tI\l1'W b"ll'W 

m:::L~tl~~.n1Yl~1'flt~tril~1 [;l~~1'Wnt~tril~tl~ Lb"1l~~1'fl LU~tI'W1~~ Litl\lm~r.r(?)m1 L(?)mt1 tu 
OJ! 

("11) fOl11~eJ(?)~ bn (?)"'l1 n n1~~1 bij'W\l1'W'Vl1\lUn rl1tl\l b"ll'W m~n1:::~1'Vl1\lUn fOl1'fl\l~ 

eJ(?)nn~~1 tI bbtl:::n'fl1.'IX bn (?)eJ~ b~tI~1t1 bLfi ~b~tI~1t1 

(fOl) fOl11~eJ(?)~bn(?)"'l1 n fOl11~fh'ih1.'Wn11~1 bij'W\l1'W~1'fltl:::Ltltlhj!-U~1 bij'Wn11"'l'W~ 
... "" J' ''i'!''1 ~ o~. f" 0 "" 'i'!"1' "" 

m1~L~tI~1mn(?)"1I'W L"l1'W b1J:::L6'l'fl~~.n1Yl ~:::Yl1'W"l11~(?) bJ.J~U(?)1L'W'Wn1N'Wb1J:::tl~~~tl~::;Yl1'W"1I1(?)• 

39 ",,' II 


m\lfJ1\1, 'W.322. 


http:m~~bbtlrr~~T.lU
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rl'J'IlJ b~tJV1'1tJ~'1~ bn (Y) bbri'VltY4U~'W':lJ'el~ b'eln"ll'WV11~m~ bn (Y) bbri~'VlfiV11mh:::bml'l!~t.h~ 

l(y)'elth~wti~'Vl'l ~ b'el n"ll'Wn1Jf bb~ rl'J '1lJ b~ tJV1 '1tJ~~::: ri'elloX bn (Y)~'Vlfi bbri b~ n"ll'W1'Wn '11.w ~~ ~'el~ 
~ I ~ 

'fI'd'W1'1"llm 1ih:::~~~ b'ij'W~'VlfiVl"ll'elUJf'dtJ n!JV1lJ'ItJ40 b'Yhu'W 

~ 

lib~tJV1'1tJ~:::~~~ -w~~'W1,nJfrl 'd '1lJi(Y) b~'W~'1 rl'd'llJ b~tJV1'1tJ':lJ'el~ ~'Wu'Wdj'Wt.J~lJ'I"'l1 n 
" " 

I ~ 

J'1"llm1~~m-h'd bU'W~1 bV1~V1~n (1'WU11(y)1V1~1tJ~'1 bV1~) V1ri~ 1oXbn(y)Fl'd'llJb~tJV11tJU'W bY411:::t11 
q • 

iJ~1 bV1 ~~'Wi'dlJ Jf'dtJb(Y)t.JhJl-rl bY411:::m1u~~11"llm1~th~ b~tJ'd 'fI'd'W11"ll m1'el'l"'lhi ~'el~ hl~ (Y) 

V11'eltU~ (Y) ,J~tJ ~ ~ bb~ n iJ n 1ru~ 'fI'd 'W J'1"ll n 1 J'1~ ~~~ tu~ (r1L(r11 b~ tJ,r'W~'el Fl 'd 1lJ b~ tJV11tJii'W 

'Vl~'rl'lJ~U1lJ'IUJ':::n~um J'~ brlJ''1 :::",11 rUV11 d:'el~ b"ll ~ii1 'W 191"11 ~1'WFl ~~::: bil (r1"ll~~ 

br.li'1 Y4Un~1'Wu~ flU rl ~1 'Wn1 J'U~U~~ 1 'WU~ flU rl ~1'W~ 'Vl t.J1V, Y4'Wfi'UUU~bU'W'Vl ~'rl' lJ1'WJ':::UU 

n!JV1lJ1mJ*~ bl"1~ ~'el'Vl~'rl'lJulm1~1fi'l1ru:::bb~:::'Vl~'rl'lJ m1n~:::v1'1b(r1tJhliJrel'l'W1~ii'Wri'el1oX bn(r1f.J~ 
b~tJV11tJ~t.h~~'1mbN ~'elb~1.n1Y4V11~~'VlfiL'W'VltY4~'W~~l'd'W'l.JFl rl~ ~~ 2 'Vl ~'rl'lJ'ltHU'WV1 ~n n11 

~1 fIru1'Wm J'91 bb 'Wn~1 Fl ~~::: bil (Y)':lJ 'el~ br.li'1V1,J 1~ e:htJU n Fl1~~1'Wbb~ n J'ru~:::~~~'eltll 'Wb"lll?lrel1'W1"'l 
~ " 

m J'-W"'l1~n.\1-WY4'1n'rl''1"ll'el~ 1"11~1(y)J':::V1~1~ 1"11~tJ,~fiJ'J'lJ bb~:::1"11 ~,J nrl~~~ 

40 ilII:'IJ,J ,.... 

LW'IfJ1'1, 'W. 326. 
, 

41 '" iF
LW'I'lJl'1 , 'W. 327. 
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'VI ~'l!tll'IJ1n1~~1fi1~ru~un n{]'el~'l 'Wn{]'l-nJ1tJun rl~'el'l ~*'l Lf<1\~~'l~ n~1'l~'l LL~ ~ 
U~'IJ 'l-if'elt.ltJ'eltJ rlf'l1l?ltJ L'tl'Y'l1 ~'l 'W-if'elrl'J1:l-J ~ l?l~ 'W ~1'WL~tJ 'J tl'IJh -if'el rl'J1:l-J ~ l?l~ 'W ~1'WL~ tJ'J tl'IJ 

" d.9 d.9 d.9 
i.; I i-' 1 

n{]~:l-J1 tJU n rl~'el'l ~'J :l-J~'l-if'el rl'J1:l-J ~ l?l~'Wl1 mntJ'J tl'IJ rl ~U n rl~'el'l ~~n n{]~:l-J1tJin1:l-J'l'W~~tJ 
i.; ~ I I 

m~~n'l!t1 n{]~:l-J1tJ:l-J~1"l1'W'eltl1'l LU'WVl'l:l-J'J~ ~'l bbl9lU~1tJf<1\(;J'J~~'l!tVl 19 "'l'W~'l~'Wf<1\(;J'J~1'l!tVl 20 

1l?ltJm~1~:l-J"lI'el'lf<1\1~(;J11"'l11U L~-'el'l ~n~ (Leon DUGUIT) bb~~rroo.J'W1191'el:l-J11l?ltJ~1~~'l!tU"ll'el'l 
. 


l?ln~b'el'l ru ~1'wn'IJ'elfn1l?loD (Ecole de Bordeaux) ~1'elVl~tJn~1 u~1'WnU1n11~1fi11ru~" 
'!J 

(Ecole du service public) 

,. " 
bU'WVlml:l-J~'lJtl'WLl?ltJVl'J LU~1'V1 ~'l!tll'IJ1m ~~1fi11ru~Ln l?l~'W"'l1 nun n{]~:l-J1tJ~1un 

u'elfnLl?loD ~~tJ ~LLm"ll'elU L"lI(;J"lI'el'l'VI~'l!tllir'lilL~LU'WLu'l'Wbb'W'J'VI1'l b~m tl'W un n{]~:l-J1tJ'lJ1'l Vl'l'WH' 
, " 

'VI ~'l!tll'IJ1n11~1fi11ru~b~'el'elfi'IJ1tJ~lbb~ ~-if'el~1 tll?lil1'W1"'l"ll'el'l~l U'N fi'l-if 'VI ~'l!tll U'elfl'IJ1tJ-if'el rl'J1:l-J~ l?l 

~'Wl1'WL~mtl1Jn{]~:l-J1tJunrl1'el'l~1'elL"lI(;Jil1'W1"'l"ll'el'lf<1\1~Unrl1'el'l 

l?ln (;J1~b~'W'el'VI f1'l!tneb~'el bbtl'l rl'J1:l-J b~'el~~1il1'W1"'l~~ bU'W~'l~~'W'eltl tlU b "'l (;J~1 'W'l "lI'el'l 
"ll "I 6J 09 'lJ 

~~ Ll?ltJ b~'W~1 'l'Wn11U n rl1'el'lliu n rl1'el'l hJL~-ifil1 'W1"'l bbl9l bu'Wm1~l?lVi1Il11~~th~"lI'el'l (;J'W~iJ 19l'el 
d.9 ~ 

m~u n rl1'el'l'l~~1 b~"'l liun rl1'el'l9'liJIl11:;~U1~ 19l'elm~Unrl1'el'l m1U'l ~Um1(;J1:l-JIl1~~~U1~e
~ '!J 'IJ 

42 "Le service public" Dalloz, 2 e ed. 2002 "lI'el'l Pierre ESPLUGAS. 

43 f<1\1~(;J11"'l1~U Charles EISENMANN fjLrl11:;trrl'J1:l-J~LPlL~tJ'Jn1J1J1n11~1fi11ru~ 

"lI'el'l ~n ~~1 bu'Wn11n~1'J ~'l'IJ1n11~1fi1~ru:;'l'W~'el'll1'W~~'el 'lJ1n11~1fi11ru~'l'Wl1'W~~ bU'W 

'el'lrln1~1'el~mu'W (Service public au sens organisme ou institution) bb~~'lJ1m1~1fi11ru~'l'W 

~1'W:;~dJ'WIl11:;~U1~'l'W'VI1'l~'lrl:l-J (Service public au sens fonction sociale) 
d.9 
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~ ~, 
Lu'Wi\l f..J~ LL~:!01'd"nJ LVllJ,)::;~lJ"lI'fl\l n"l~b-if'fi')'W,)"'Ib'WL'd~,) L~tI'dn'W44 " ... tl') ~un !01~'fl\lb-if'fi')'W')"'I ~~U 

" 
n L~'flVl,) b,xU~~~I1')~::;Vli!,)~b'W\I')'Wvn~un !01~'fl\l L~'flU~:Lml'lr"ll 'fl\lYl~ Ljj'fl\l~'flr.n~n ')~un !01~'fl~ 

q " 
~ , , 
i\lVl~ ,)tI~\I n~'flb 'W'W ,)lJ"lI'fl\lU~:Lml.J~') innU::: ...1~b"Iib 'W'W ,)lJ "lI'fl~'fi') 'W,) "'I t':Vl LU'W "lI 'fl\l t': LL~::; 

, 
o ... ... 

m:::VnLYl'fl~,r 

b 'WVl')\I n!) VllJ ') tI ~n £91'fl fiu ') tI Fl ') ~ ') U~ n ') ~~ ') fi ') HU:b'W U~U VI L"Ii 'W L~ tI 'd nu Fl ') ~ ') 

n!)VllJ')tI "t':tJnr.hn!?lL!?ltl'fi')'W')"'I n!)VllJ')tlb'W L;\lJl,)'d:::1~tI mh'd f.1'fl tJn,.q,) n!?lL!?ltl n!)VllJ ')tI~~ 
~ , 

'flU "'W'fl n "LL~::: "LVlU'fl" t'1ii nflVllJ')tlULUU f..J ~"'I ') ni1"'1~tlVI,)~ ~\I !01lJVl~ ~Jl ')Yl,j.:j riu UlLLri~ I?l~ Tun" ~ ~ 

"lI'fl~~~!01lJ (Conscience sociale) bb~:::n,)~~~Yl,)'fl')flrwlU"lI'fl~~~!01lJ (Solidarite sociale) 

UVlU,)VI"lI 'fl~ t':~\1 LU'Wn"l:rVl')\I')'WL!?ltl e-h'Wu~m:r~ ')fi '):rru::: (Vl1'fl n!)VllJ ') tI) L~'fl~ 1,)\I~\I !01lJ~~ \lYl ') 

'fl') flrtl n'Wb,xL11 !?l;'W"'I~~~~fif.1'fl~1')~ L~ 'f1mJl ,)Yl"ll'fl\l~\I !01lJ,rUL'fl~ 
'"' 7.1 I I 

u~n '):r~ ')fi') :rru::: b ULL~U~~VllJ')tI~~i\lJl ') T:::Vli! ,)Vlb'WVI ')~ ~~!01lJ "lI'fl~ t': bb~::: n!)VllJ ') tlVl 
~ , , 

~'fl!?l!01~'fl~nu~~ !01lJbUb'd~,) b~mnu ~~'I!u t'1ii~~hJ1"Ii~~Vl!01ULn ~'fl\lmTVl,)Vl1'fl~'fl\lmTb,xLU'W 
~ 

VllJ ')tI~\I t':~~,;j')U::: LUU'fl~ r1n TVl1'fl~ (1 ')t1U 

~ '),.q ') n (?j!01'd ') lJ VI ~ 'M~ u~n ') T~ ') fi ') T ru:::1 U b; \I Jl ') 'd:::1 ~tI"lI 'fl~ ~ n £91'Vl ') 1,xu~n ') T 
~ ., 

Lu'Wi~YiU1ii') t.lLb~ :::.]'fl,.q ') n (?j'fi ')u ')"'I"lI'fl~ ~u n!01 :r'fl~1'Wb'd ~ ') 
~ " 

b~tI'dn'W46 'W'fln"'l')n~n£91bb~'d LlJ~"J! L'fl1f;l (Maurice HAURIOU) 'l!nn!)VllJ')tI!01'W~')riry"ll'fl~~')'I!n 

n!)VllJ,)tI ~~~ (Ecole de Toulouse) fi~ bbU'dLi!lJtI'fllJruin'Mru:::"lI'fl~U~mT~')fi')Tru:1UL;~Jl,)'d:::1 ~tI 

L(?jtl L~U~') 11"'1n"l~~"'1 :::Lu'Wu~n"lT~,)fi')~ru:::lt1l"'l:::~'fl~ ~in'Mru:::1UVI,)~Jl ,)'d:::1 ~tIL(?jtl !?l'd"ll'fl~~Ub'fl~ 

~~,)lJ'):rmuu,]'fl,.q')n(?j'fi,)'W,)"'It'1ii (L'auto limitationob jective de la puissance publique( 
~ 

44 EISENMANN Charles, "Definition et structure du droit administratif; annee 

1951-1952" in Cours de droit administratif, Tome I, LGDJ,(1982), p.25. 

45 DUGUIT Leon, "Traite de droit constitutionnel" 3 e ed., 1928, Tome II, p. 59. 

46 PISIER-KOUCHNER Evelyne, "Le service public dans la theorie de l'Etat 

de Leon DUGLlIT", LGDJ, (1972), p.141. 

47 Maurice HAURIOU, "Precis de droit administratif" : preface a la 11 e ed., 

1927. 
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LL"l"ll L~u-iftl'l.Jnydtl~"1Itl~'fl1"l1~tJ~'d Ltl-:l LL'€'l!:Yltl1t11 ~1~~1'Wtl1~1UL~-:ln!l VI~1tl~1n 
~ I ~ 

~Ub~tl I"l'd1~iL91 L"lU L"1I1UUUUtl~1~n LVI [?l e.J'€'l~1u1'm~~ 1fi1~ru!:~bJtiJIntl~Vl1tl bn L91~UbL91tl ~'d"1ltl~ 
, 'lJ 

~Ubtl-:l ~~ L"llUVl ~'MnU1'm~~1fi1~ru::;"1Itl~ ~n!9l bL!?lu1'm~~1fi1 ~ru::; LUU~tl~~ L~m nu L"l [?lr.'j1U~ 

"lltl-:l e4'tl n I"l ~tl~1U~'d1~VI~1 tltl t.i 1-:1 n tj'1~ bL91 m'UYl1:;e4'h~ nflVl~1 tl LL"l"ll nti 1'd ~1 "u1'm J' 
'lJ 'lJ ~ 

I 1 ~ J 1 

;<1 ...... ""4~it- ""' ... it- ,.,/ ""' .... 1 '\''' ... 
~1fi1J'ru::;buU~-:lVl Ln L91"llU ~L91b'UYl1:;b~tl~~'d1~ [?ltl-:lmJ'"lltl~·",'d UJ''d~VI J'tl~ e.J '€'lu J'::; ~tl"llU~1fi1 J'ru::;Vl 

~ " 
"l::~tl~ ~1 b ilun1J'bb'€'l::;e4'tln ~J'tl~"lltl~tlJ'::; bVl fII'IluHI~L91~U1"l~1 LilumJ'1U"1I ru::'IlubL91tl~fimJ'"1Itl~ 

'lJ 

u1'mJ'~1fi1J'ru::,,48 

tltl~LL91f LL91tl b'€'lU1LLL91f (Andre de Laubadere) buu'Ilnn!lVl~1tl~1'1lnutlfnbL91-n 

~n ~UVlrt~~ b~UiJI'dtl nU~~~tl-:lu1n1J'~1ii1J'ru::;1Ub~~~[?l~ ~tlbL91tll~~1r.'j1 n L91 ~'d 1~u1n1J', 
I " 

~1fi1~ru!:~1 "LUU~1U1"l~Vl1"llUVl~L91~U~11u"ll'J~ L'J'€'l1 L"llU'IlU 
i-' I iI I iI 

L"llu'IlU"'l!:~'fl~Vl1'fl~~I"l'dJ'bVl~1!:~~Vl"'l!:~'fl-:lJh LilumJ'bL91tl~fin1n"llu'lluLL'€'l ::;~~iltiJIritlb1.\bn L91 m~ 
" " ~L91';hu1'n1~~1ii1J'ru::;L"llu'llu~u49 

I I 11 I iI 

"1I'fl~-iftl ~'d1~~ L91 bn tl 'J nuVl ~'MnU1mJ'~1 fi1J'ru::Vl Ln L91~ULL'€'l::;tl tl~fu Ln rusv1VlH'Vi"l1 J'ru1Vl ~'Mnil 

3 tlJ'::n1J'iJI'dtlnu tiJILLfi 

~.K """ !II "!!'II il ....(1) LnCU"VI'rfUIii1U'VI L"lI "'el~flImj''' L1JULLU'J'VI1~ Un1'i'n~1'iCU1 'UflIR~Ul13J 
~ . 

n!)'VI3J1!.13J'VI1"l1U 

... I 

bn rusv1~u ~1uVlb-nin 'Mru::;"ll'fl~'fl-:l ri"n ntlu~~~'fl-:l"l::n1V1UL91V11tl~L91~U~'d1~ bilu 
~ , 

u1m J'~1ii1J'rud1U1'm J'~1ii1J'ru!:~'fl~~~Qn ~1 bilun1 J'bL91tl'fl~ ri"nJ'~ LUUi.J~ I"l'€'l [?l1~ n!lVl~1tl 

48 JEZE Gaston, "Principe generaux du droit administratif" Tome II, p.16. 

49 de LAUBADERE Andre, ''Tralte de droit administratif" Tome I, 8e ed., 

LGDJ, p.616. 
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" " 
:W'Wl"ll'W mrusvlilHlf'Un 'l1~r;.tJ'W'ltOj'lnun n!]~:w 'lU:W~'l"ll'W1'W£J 1'1 is:w bb1n b"ll'Wm'l:W ~ (;)"lI'f)'l ~n 111~~'l 

"'U1n'l1~'lfi'l1ru~~'f)'l dJ'WtltOj n 11:W~'f)~Jl'lU 1~n'l1(~h L1J'W'l'l'W n'l1n'l~'W(;)n!] bn rusvlbbfi:;n'l1 

1'1,)'U1'1:W19l1')tOj~'f)'UL(;)U~UnI'11'f)'l" ~1'f)1'1,)'l:W~(;)"lI'f)'l~fiU~ Lfjfi'f)..:j (Louis Rolland) ~~'l "'U1m1. ,~ 

~ 'l fi'l1ru:; bil'W~ C11U'W~'f)tlJl'l u1~ bb 'W,)'1'1 'l..:j 'U1~'l1"l1'f)..:j ~un 1'11'f)..:j "b ~'W1~-n(;)~ 'l1 'W U1'1 ~ ~U~~..:j
~ " .

" ,
m'l:W~ (;)~1'f) bnrusvl-W'WS'l'Wbnu')n'U'U1n 'l1~'l fi'l1ru~tOj~1-n~m~tru~'f)..:j~m"ll'f)..:j ~'lUun 1'11'f)..:j bil'W 

~~n 1 'Wn 'l1~(;)~'Wbbfi~~..:j~..:j ~fi1~btl (;)m 1LLU..:jU 1::: bJl'Vl"ll 'f)..:j~fim 1~(;)v1 'l'U1m 1~ 'l fi'l1ru:::1 'W'Vl'l..:j 

n!]~:W'lUUnI'11'f)..:j b"ll'W ~fin'l1~(;)v1'lL(;)ufSb.jf'l~(;)n'l1L'fl..:jL(;)Ul9lN (La regie) ~fim1~(;)v1'l'U1n'l1 
~ ~~ Q,;IO ~ 

~'l fi'l1ru:;L(;)i.l ~..:j'fl..:j ~m 1:W~ 'l"ll'W~M~ (L'Etabl issement public) ')fin'l1tOj (;)'1'1 'l'U1m 1~ 'lfi'l1ru:; 

L(;)u1~i:wu'Vl'l'W 

.. ..r "'*" ..., .... _I ..IV _I" "l'" 'i'
(2) LnCU'VI'Wul1U'Vl L«.if ",;)IiI'l1J~:::• .lJFI" "JI'il.IJ1l1~n~ Lun1~'W~1~CU1: 1J~::: ..!I«.ifU 

.1fi1~CU::: 

" 
un n!]~:W'lU~'lUn'U'flfflL(;)i~..:j-if'fli..:j bn 19l~'l n 'l11-nU1~LU"llU~ 'l fi"Wru~ bil'W~ :W:W'fl..:j1'W 

" n11~tOj 'l1ru1~1 tltOj n111(;) bil'W'U1n11~1fi11ru:;~1'f)1aJu'WtOj:; ~'fl..:j ~1'w..:j'fltl., b~ :W'fl~1U1:;LU"llU 

~1fi1n1J:::bil'W-if'fl1'1,)1:W ~ (;)~ LU~U'WbbUfi..:j1~19l'l:W£J 1'1~~U ~..:jt!'W~..:j 1'1') 1~'l~m~tru~~ bbU'W'fl'W"lI'fl..:j 

U1:::LU"ll U~'l fi11ru:::1 'W n'l1~tOj11ru'l bbfi ~tOj 'l n bb 'W,)'Vl'l..:j~ ~'l'W:W11 'W'fl ~ 19ltOj ~b~'W1~~ 'lU1:; LU"llU 

~'lfi11ru~~~mj'ru:;'U'l..:jU1:::n'l1~ bbU'W'f)'W b"ll'W (n) 'U1n'l1~1fi'l1ru:;~:;~'f)..:j bil'W~'f)..:j~~n ~(;)n'U
" 

tl~n11:W~L~m-if'fl..:jn'U'f11'W'l~'flfiU1191u'fltl1..:jn'l1~(;)fI11~U'WfI11~'f)'W"lI'fl..:jU1~b'Vlf'1~1'flfl111~1'1,)1:W 

"ll')U b~;'fl1 'W'Vl'l..:ji..:j 1'1:W bbfi:::n11~'lfi11ru~"lI ("lI) U1:::LU"llU~'lfi'l1ru:::1aJ 1'11'fl'Ul'1fi:W~..:j tltOj n11:W 

1'W'Vl 'l..:j'ell9l~'l~ n 11:W bbfi:::yj 'l ru."llU n 11:W (1'1) ,J1~LU"ll U~ 'l fi'l1ru::: hJ1~iJ~n'Jj'ru~b~ ii 'fl'Wbi1'We.J fi 1,):W 

• q 

"lI'fl..:jU1:::LU"llU"lI'f)..:ji1~ b~n"ll'W~1'f)n'Cl:W eJfiU1:::LU"ll'W1'Wi..:j~:W bbw\U1:::LmjU~'lfi11ru~ "'flt.h~u'f)
q ~ 

'" ~ I I 

bn ru"Yl1'W'Vl'l..:j bU'f)~1 n!]~:W'lu;:hnu')-if'f)..:j n'Un!] bn rusvl"ll'f)..:j n!]~:W1u~1-nu..:j ~'Un'U 

'U1f111~'lfi'l1ru~ (Les regles de droits applicables au service public) b~'f)..:j~1nUn'Vl~'Jj'n1'W 
U•~bb1n Ln1..:j~'l bL~~ :::1-n bn ru"Yl1'Wb1'fl..:jU1:::LU"llU~'l fi'l1ru:::~(;)~'W~,)'l:W bil'W'U1n 'l1~1fi'l1ru:::bb~,) 
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'" 
n lJll3J LLIrl'lJ1n1~~,m~I'".l n'Ell"'1[9ln'El~.n ltJ1~n{] bn ru"Vl1'W'YI1\lnrl"v13JlmLYl\l\~ ~\lU'W~\l~3J ~'".l~ 

fi 1~'W~1~'lJ1n 1~~ liil ~ru:::bU'Wll"'I n ~~3J~'e)~.n1 tJ 1~~:::'lJ'lJ n{]~3Jl tJYl Lf'l'MLLti n'e)'e)nhJ Irll\l~1 n"'ll n 

n{]~3JlmbYl\l (derogatoire au droit prive ou exorbitant du droit commun) ;\lnfii'El'El~.nltJ1~ 

n{]~3JltJun~~'e)\l bb"'l"li\~-al\1~ILL(jfi\ln1nU"ll'e)\lL9Jfiln1~~mlfi\l~~~Ii)~ (David) 1'W~~ Blanco 

( 8 fJ3J.nl~'Wfi 1873 ) ~~1'lJ1n1~~liil~ru~bU'W~\I~ ~tJ n~'El\l1~ih:::'lJ'lJn{]~~J1t1Yl bPl'ML~'ElJ:jn1~ 
'" r.t~n1~"lI'El\l.nlflf~ (gestion publique) ~\lu'W 'lJ1n1~~liil~ru~~\lbU'Wi)~n1~r.t~v'il~1-'Eln1~

dJ) , ., , 
~1 bil'Wn1~~~ bU'El~ 1 'Vl 1\1 n{]~3Jl tJ bU'WYl bPl'M1wih bYl'El1~n1~r.t~v'il'lJ1n1~'lJ~~~ dJl~3JltJ~1-'El 

lJl'El'lJ~ 'W'e)\I fl'".ll3J ~'e)\l n1 ~~'".l'W ~'".l~~1-'El,j ~~btl"llU~liil ~ru:::\~ n1~m:::v'il"l1'El\l ~r.t~v'il'lJ1n1~ 
'" 

U n fl~'El\l LLfi ~nl ~r.t~v'h'lJ1nl~~liil~ru~'Ell"'1 n'e)1~ bn ~ ~'".lI3J f'lJ e1 ~"lI'e)\l rJltJ U n fl~'e)\l.n lt11~ 

n{] Ln ruevi"Yl bPl'M~ bblJln Irll\l\U"'I1 n fl'".ll3J f'lJ e1 ~1'W'Vll\l bbYl\l 

un n{] ~3J ltJ ~lun'lJ'Elfn b~ O]V'ItJ 1 tJl3J1-if'Vl ~'MD'lJ1nl~~ liil~ru~~ n'Mli) b~~1 ~i 

~~n n{]~3Jl tJ ~'W~1'W1'W~IYlvn n'Ml"l1'El\l~.n 1 bb ~\lf~ Uurisprudence) b~'e)~"'I~v'il1~'Vl~'MD 
'" , .,

~\l n~ 1'".l LU'Wb U'e)~1 bbfi ~ bb'W'".l'Vl1\1 nl~L-if~ in1'W~~'lJ'lJn{]~3Jl tJ,j n ~~'e)\l t:Jf\l bPl~ bU'e)~1 bbfi ~ 
'" bb'W'".l'Vll..:Jn1~L-ifubb~~\I'El'e)nL'W 2 bb'W'".l'Vll\l bb'W'".l'Vll\lbb~n 'lJ1n1~~liil~ru~(jn~'El\l~1 bU'Wbnruevi" 

'" 
Vl'".l \U~U\lb~m~L-if'e)fi'lJltJn{]~~ltJun~~'El\l~ij'El~\~Vl\l~~~b~tJ lJlN (critere general du droit 

administratif) bb 'W'".l'Vll\l~~'El\l 'lJ1n1~~liil ~ru~ bU'W"]'El fl'".ll3J ~ ~~ i n~1-ifbU'W~1 'W~jl\1 ~'dI3J 

~~\l ~ru1~n'lJ-if'El fl'd'l3J ~ ~~'W1 ~\l,r'W'lJ1n1~~lfil~ru:;~\lbU'Wbnruevi"Yl bf'l'M~U13J1L-ifn'lJ-if'El fl'dI3J~ ~ 
~'W1 "lI'El\ln{]~3JltJ,jnfl~'El\l (critere particulier a certaines notions du droit administratif) 

, , '" 

I I I I it 

bYl'ElL~bn ~ fl'".lI3J~~\l~cl~1-'ElL~bn ~ ~'dI3J"ll'e)'lJfi~~3J bbnn1~uf'lJL-if-if'El~'dl~~~~'W1 u'W 

1'W"ll'd\l~~tJ:; ~~ ~'W"lI'El\l n1n~~1\l~:;'lJ'lJnD~~'ltiunM'e)\l tJry~'l~'l ~ry~unnD~3J lt1 

~1-'e)'I!n'Vl ~'Mn'VJ n ~'W~ \I fl'W~'l nfii'El"'l:;L-if~\l1~ bu'WIJi'd fh~'W~ b~'El bb U\l bbtl n ~n'Mru~n{]~~'l tJ 

U n ~~'e)\I'El'e) n"'l'l n nD~3JltJ~'d\u (bbYl\l bbfi::;'e) 1 ry 1) ;\1"'1 ~~ e.Jfi bU'Wn'l~r.t~ bbU\l b"lIlJl~'l'W1"'1 "lI 'El\l 

Pl'lfiU n fl~'El\l'El'El n"'ll n b "lI [9l~'l'W1"'1 "lI 'El\l Pl'lfi tJ, ~ fi~~~ ~'d tJL'W~~, ~ t~tJ n'l~-a1\1 ~~n n1 nb U..:J bbtJ n 

~'l'W 'l"'l 'Vl'l\lU n fl~'El\l'El'El n"'ll n~ 1'W1"'1 f'l'l fi ~ ~iin3J ~ij (:J fi L-iftf\l ~'lJ3J 1~..:J bblrl ~iJtI ,jD1'~ t:Jf\l bf'1 ~ 
(Ioi des 16-24 ~\l~lfl~ 1790 et 16 fructidor an III) ~Yl'V'nn'M'lf'llfi~~i~n'W\~-ifn'lm~~v'i'l 



36 

"1I'fl--1~'ImJnMJ''fl--1~Ti!.~'I~'I "U1n'!J'~'IfnJ'bU::;" bil'lJ~'Jfhl~'lJ(;)~m~tru::;"1I'fl--1n{J~3..nmJnMJ''fl--1ll~::; 

b"1l!?l~'I'U'I"'l"1l'fl--1t"1'1~1JnMJ''fl--1 ~TrlYnm~'I"1I'fl--1t"1'1~M~-n~n'U 8 mJllT'v~/'Ufi 1873 lil'U~'I~~'Im~n 
q 

bbJ'n~ lb~ ~--1~~n n'!J'~--1 n'i.'i'l'J 1 'lJnni1~'fl--1 ~'Itl1Jn MJ''fl--1hHu~ ~ (action en responsabilite) 

50l~tI 'J n U M'J 'I3..J b~ tI~ 'I tI ~'U bC'fl--13..J 'I"'l'l n J'tl "1I'fl--11N--1'1'U m ~Ubl'IA--1 biJ'fl--1u'flfn 1~ -D"lI'U b~ n~ ru--1 
~ ~ 

, ... 

~tI n~'fl--1"'l1 nh~1~1UM'J'I3..J b~tI~'ItiVi bn ~~'lJnu1JJ'::;"lI'I"lI'U1~tI n'!J'n J'::;";1"11'fl--1UM~'I nJ'~4'~";'I 
~ q ~ 

u1n'! J'~1fi'l J'ru::;hi~'I3..J'I J'tl ~'I L tJ'Un 'IJ' 1~tI~'I--1 fi'l'Un f1~3..J'ItI~ n1~'U~tJ~ ~3..J vr'UfiJ'::;~~ 'I--1U MM~1'U 
~ ~ q 

... , 
1JJ'::;3..J'J~n{J~3..J'ImbyJ--11~1I 1~tI'Irtlil t"I'I~M~-n~n'U1~~'I--1~1~'I "u1mJ'~'Ifi'lJ'ru:::" ~--1 bil'Un'lJ' 

<­

n J'::;";'I"1I 'fl--1 ~'Itl1Jn MJ''fl--1 dj'U~'Jn1~'U~~1mJ--1~~--1 ~n'Mru:::"1I'fl--1 n{Jm,ntl1Jn MJ''fl--1 (I'autonomie 

du droit administratif) bb~::;L"1I!?l~'I'U'I"'l"1l'fl--1t"1'1~1JnMJ''fl--1 (liaison de la competence et 
, ... 

dufond) m.h--1lJ'nM'I3..J ~-n'fl~--1bnM~'ImJ'~'I--1~1~'I "U1n'!J'~'Ifi1J'ru::;" .yhn~~'U~'fl'U-n'l--1bil'U 

b~ tI--1 tl'fltl ~'Ifi J'J'3..J ~'I3..J'I n n~'I tl'fltl ~'I~1~~~Il mJ'vT'J11J'Vl '1--1 n{J~3..J'Iti LC'fl--1"'l 'I n'1 ~~--1~3..J'I tI~~n 
I j I I iI 

"1I'fl--1 M~~'fl--1mn~m1.ifrl'J13..J f1 (;) ~'fl--1U1mJ'~1fi1J'ru::;b-if'I3..J'I LL'Vl'UVim'l3..J f1 (;) ~'fl--1 "1fiVi bil'U~ n~il" 
<IS ~ ,... , 

(I'Etat debiteur) ~--1 L~3..J1-ifLlI'Ubti'fl~'I LL~::;"1I'fl'lJ b"11 M"1I'fl--1 M~Vi'flu1'U~1'U'I"'l t"l1~tJn rl J''fl--1 
~ ... ... , 

-n'fl~~1'Vltr'U1fi~ M'J13..J 1U~ (;)1'U fi1'U::;bU'U~ n~il!?l13..JtJ~~3..Jvr'Ufi'Vl'l--1 bbyJ--1~--1 bU'U-n'fltl n btJ'Un ni1hl 
~ <IS '!.l 

m"'l~'fl--11Sbu'UM;i1(;)1 HfbC'fl--1"'l'ln1S~~'I'U'I"'l'fl~1J1!?ltl ~'I~1 "u1mJ'~'Ifi'lJ'ru::;1I ~1~"'l1n 
... , 

~'I~~1n'M1M;i-n~ n'U Blanco 1'Ubll'fl--1~'U~--1 bil'U "tol'l~'I--1" b~'fl1.ifbLtln ~n'Mru::;"1I'fl--1Il{J~3..J'Iti 

tJ Il MJ''fl--1 bb~::;b"11 M~'I'U'I"'l"1l'fl--1 t"I'I~tJ n M J''fl--11'Un 'I J'J''fl--1 1UIl J''fl U'Vl '1--1 n{J~3..J1t1 b1'fl--1 rl 'J'I3..J 1U~ ~"1I'fl-!! 1~ 

~'1'fl ~'ImJn MJ''fl--1~ n~'Itl3..J'I bU'U~~n 1 'Un'! J',Jn MJ''fl--1''11'fl--11fi~iJtl1~3..l 
, ... ~ 

, 
!?l'l3..J J'::;uun{J~3..J1t1 ~ f--1 bt"l~ ~'fl ~'I rl ~ilbU'UM ~'J 'I-!!~~n b'1'fl--1 b"1l M~Tk!'I"'l t"I'I ~1~tI':h 

-n'fl rl'J'I3..J f1 ~~'I ~'J tI n 'I J'u1mJ'~1fi'lJ'ru::;3..J1 bU'Ubll ru"l'l1'Un'!nbU--1 b"11 !?l~'I'U'I"'l"1l'fl-!! t"I'I~1Jn MJ''fl-!! bb~::; 

b"1l M~'I'U'I"'l"1l'fl--1 t"I'I~tI~fiJ'J'3..J1'UM;i~ b'fl n"ll'U~'fl--1 ~tI n~'I L~tI~'ItI"'l'l1l1fibb~::;bd'fl M ;)'flu1 'Ub"1l !?l~'I'U'I"'l 
q ~ '!.l 

"1I'fl--1 t"I'I~1Jn MJ''fl-!! bb~'J nnlh::;~'fl-!!u1~~n n{J~3..J'Itl1J1l MJ''fl-!!3..J'I1J1ul.if ~~U'VlU1'Vl~'I rl'lJ1'Un'! J' 

'J'I-!!~~n ~-!! 1l'i.'i1'J n~'flM~'ImJ'~LLtl~-!! M;i b~'i) (;) (David) b~ n::;bil'U~b~'U'fl bb'U'J'Vl'l-!! 1l1J'U'I-if'flM'J'I3..J 
q ~ ~ 

50 1'UU"'l"'l1J'UM 'J 'I3..J1U ~ (;)~ Ln (;)"'l'l ntl'l'U~ 'I~'U::; (~--1 J''J 3..J ~-!! tI 'I'U~ 'I~'U::;"1I'fl--1 ~ 'I tI 
q 

" " 
1JIlMJ''fl--1'Y1-!!'Vl'l--1'lJn 'Vl'l--1U'I(~'Iru"llcl"'U'I~) 'Vl1-!!mmt"l) bu'U11JM'I3..J loi 31 fl'U'J'IM3..J 1957 

n'l~'U(;)1~t"I'I~tI 
q 
iiifiJ'J'3..J l~m t"I'I~ b~m~~'I'U'I"'l~"'l'lJ'ru'l~~'I n'M'IM~1(;)tl1.if~~n M'J'I3..J1U~(;)m3..J 
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, IV 

~ l?d 'l ~ 'd tJ n 'l J"u1n'l J''i'1 'l fi'l nl.l::::l-J1 dJ 'iHn ru "VIL 'W n 'l J'bLiJ ~ LbtJ n b '11191 ~ 'l 'W'l "l bb'Vl 'W Vl b n ru~~~ b~:!-l 

~'f)n"l nJ'J':!-l~ilin'!!tru:::dJ'W n'lJ'1.jf~'l'W 'l"l (acte d'autorite) bL~ :::n"l nJ'J':!-l~ilin'!!tru::: b'\J'Wn'l J' 

~l?ln'lnbUU b'f)n"ll'W (acte de gestion) Ll?lm'1l'l1Jib'i'1'W'f)~'lfll'l~tJMfiJ'J':!-l13.1il b"1l191~'l'W'l"l b'VI\l'f)I"1~~ 
IV , 

L'f) n"ll'W.w'f)~ ~ 'ltn.J n 1"1 J''f)~1'Wn'l J'~l?lVi 'lu1n 'l J''i'1 'lfi'lJ'ru:::13.1~ 'l n'l J'.w'f)~,r'W"l::: LVi'f)o)i'I qlh:::'i'1~ r1Ll?l 

ml'l'J ~'f) bbif~'l"l:::hJ1-rl.w'f)~ b~'f) bVi nbl'f)'WuMnJ'J':!-l1l?l1 '1I'f)~ ~'ltJtln 1"1J''f)~LL~L1J'Wb~m n'lJ'.w'f)~1'f)~ 
, IV 

IStJ n rh b~tJ'VI 'ltJ-el'Wbn l?l"l'ln n'l J'~ 'l bu'Wn 'l J'''lI'f)~ ~ 'ltJtl n 1"1 J''f)~ bVi'El n 'l J'u1n 'l J''i'1 'l il'l J'ru::: 1"1 ~,r'Wn"l::: 

13.1 'El ~1 'Wb"11 t?l ~ 'l'W'l "l "1I'El~ fll'l ~ tJ MflJ'J':!-l LL~ 'El ~1 'W b"lI t?l~ 'l 'W 'l"l"ll 'El ~ fll 'l ~ tl n 1"1 J''El~ LL~::: Lbifn "l n J'J':!-l 
~ ,~ 

"1I'El~ b'El n"ll'Wbb~:;~n'f)1'IX bn l?l'Elml b'VI t?l dJ'WI:V4tJ~~ n~'l~~1-rl'ihJ''l''ll n'lJ'n t?l'l:!-l 
qj q q 'll 

, , IV 

'VI in bntJ'J nu b"ll19l~ 'l 'W 'l"l fll 'l ~~~ bn l?l"l'l n n 'l J'~U"litJ1'W1"1 ~ tlil-if'El~ 'l n l?lU 'l~tl J':::n'l J' 

(1) bn'f) il n {] 'VI:!-l 'l tJ 'El 'El n:!-l 'l n 'l 'VI 'W l?l b"ll t?l ~ 'l 'W'l "l1'W 1"1 ~~ b~ tJ 'd n U 1"1 'd 'l:!-l fu ~ l?l'Vl 'l ~ 
IV , 

tlnl"1J''f)~'f)th~1J'n~'El~btl'W1tlt?l'l:!-l,r'W b-rl'W f1ijururu"1l ~~O)'WVl 31 fi'W'J'lI"1:!-l 1957 1Jin'l'VI'Wl?l1'IX 
os '" '" 

(2) U'l"lnJ'rufll'l~n1~'d'l~'VIin~bbt?ln~'l~1tl"l'lnl"1~ Blanco b-rl'Wfll'l~~"1I'll?l 

b"1I1?l~ 'l'W'l"l1~'i'11'l~-if'f)m'l:!-l ~ l?l b~m nu n'l J'u1n 'lJ''i'1'lfi'lJ'ru:::~ilin'!!tru:::'Vl'l~'f)t?l'i'1'l'VI nJ'J':!-l bb~:;, 

Y'l'lru"lltJmJ':!-l~'W1'W1"1~ Bac d'Eloka (iJ l"1.fll.1921) b~'El"l:::U'Eln~'lI"1~~b~mnuu1n'lJ''i'1'lfi'lJ'ru::: 
'Vl'l~'f), t?l'i'1'l'VI mJ':!-l bb~:;Y'l 'lru"lltJ mJ':!-l'fl~1'Wb"11 t?l~'l'W'l"lfll 'l~tJMfiJ'J':!-l dJwJf'W ~'l'VIfu1'W~'J'W"ll'f)"I

~, 

Jf ~ !/.,j 

b'W'El'VI'l'W'W bb:!-ll"1l?l 

fll'l~tln 1"1J''f)''Ibb~'d1'IX-w'l'VIin n{]'VI:!-l'ltJtln 1"1 J''fl~:!-l'l H bb~1'W'Vl'l~tl~u"1l fll'l~tln 1"1J''fl~ L'f)"I n-w'l'VI~n 

n{]'VI:!-l'lmL...,j~U'l~ L1'f)~:!-l'lH b-rl'W L1'El~ rl'l L~tJ'VI'ltJ'VI1'f)rl'l~'W1 'VI:!-l'Vll?lbb'Vl'W btl'W~'W 'f)~'l~hn~ 

mrun~'W'fl~nu fll'l~tln 1"1J''fl~ b'El"l~"l:;Vi"l'lJ'ru'l~~ 1"1'd'l:!-l b'VI:!-l'l:::'i'1:!-l~'l"l::;-w'l'VIin n{]'VI:!-l'ltJ bb...,j~:!-l'l1.jf 
bvh~13.1il?l nU'VIi n n{]'VI:!-l'ltJtl n 1"1J''fl~ 
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1.3.2 'VI 'lti~nl'1n'1:::ii1tj;l!.l'l3J ihh'U1"t~'U ri'e)"L,"Ln j;l ~~ b~!.I~I!.1'e)!h-&;,!.1 bb'1-& ~'e) b~'i111'Vt 

~'i'e)i'VIfiI.'U'VI ~'Vt!li'U~b'U11 fl fl ~51
• 

Ml~ t"l~-n~ rltJ"1I'fl-:J ~ f-:J bM~ ~ fll~iI"'l~ml-:J~~n 1tJl tJt"l ~~;i-:J~1 "n'lj~~ t"lj'fl-:J b~1,rn~, 

~'J tJ1J t"l t"l ~ bb~:: n lj~~ t"lj'fl-:J eJ~ n :r:r~~'Vli1 tJ 'Vl f~ tT~ tJl?l n'fltJ1 tJn:i''fl1J'flltJl'''l n'l :r-W"'l1:rru1"11'fl-:J 
q q 'll q.J 

Ml ~ bb ~~" ~ ~n rn:r~-:J n~1'JnntJtJirtJL~tJ fllf)iI"'l~tJ"1I'fl-:J Ml~ hfi:r:r~tJru ~f~ LM~~~iI"'l~tJH~1 
qj d.8 qj QI 

,.... ,.... I I 

L~1[n~"lltJ~tJ~1tJ"1I'fl-:JU:r::"lIl"l1tJLL~::~ 'Vlfi1tJ'Vl f~ tT~tJ~'JtJ1J,t"l t"l~ LrltJ "b1'fl~Vl~-:J'JtJH" 1 ,"'fltJ1 tJ 
~ ~ 

n:i''fl1J'flltJl'''l-W'''l1jrul"11'fl-:JMl iim'Y'l-:J ~1~1 "L1'fl~~~~'JtJH" m"'lLutJnnl1~iJn!J~~1mJ'1J'1J~H 

L~tJi~bb~-:J~1'fl'fll"'l bUtJn:i'ru~ b-ifl~n'Mru:: "n'ljn:r::vl1L~tJhliJ'flltJl"'ltitJri'fl1,"bn ~ ~fl b~tJ~1tJ 

'fltJl~hmb:r-:JL?l'flL~1ill~~1'fl~'Vlfi1tJ'Vlf~tT~tJ~'JtJ1Jt"lt"lfl" (Theorie de la voie de fait) , 

1.3.2.1 'ell'Ul"tflll~bbvi-&"L'U nl'1,""tl'1mlfl~~~h!.lU n fl'1'e)-& "n'1:::...hLlJI!.I'l3Jil 
'ell'Ul"t~'U r1'e)"L,"bn j;l ~~ b~!.I~I!.1'e)!hd'l!.1 bb'1-& ~'e) b~'i111'Vt~'i'e)i'VIfiI.'U'VI~'Yuli'U~b'U11•fl fl~" 

'Vl ~'Mll n'l :rn:r::vi'lL~tJhJ ~'flltJ1"'l titJri 'fl1 '"bn ~ ~ fl L~tJ~ ltJ'fl tJ 1-:J ~1 tJ bb:r-:J ~ 'fl b~1ill~ 

~1'fl~'Vlfi1tJ'Vlf'V'ltT~tJ~'JtJiJt"lt"l~ (Theorie de la voie de fait) butJ'Vl~'Mll~bn~"'l1mbtJ'J 
I 11 "" ,.... 

fll-W~1n'Mi bLfl:: LUtJ~~nVlul~11-if~1-:J~~'l.J'fltJ t"lf-:J"'l'J1J"'ltJU"'l-,,j'tJ Yf-:Jih'V'In ::rnj1-ifb'fl n~'Vlfi 
" , 

'Vll-:J n 1:rU n t"l:r'fl-:J~n1un:r::'Vl1J ~'Vlfi"1l'fl-:JUj::"lIl"l1tJ'fltJ'l.J'fltJ t"lf-:J L~tJ b'U'V'Il::'fltJl~U~~1 n bUtJrn:r .. 
n:r::..11~iJ"lI'fl1J~'JtJn!J~~1u~~iJ~~n:r::'Vl1JL?l'fl "b~1ill~~1'fl~'Vlfi1tJ'Vlf'V'ltT~tJ~'JtJiJt"lt"lfl" nnll 

b-DtJil 1?l1~fiJ'J'~ ~1UJ'::"lIl"l1tJ~1~1jn~tJYl'fl~ ~'flMIflUn t"lJ''fl-:J b~'fl"1l'fl b~n n'fltJ~ ~~1'fl ~1i-:J~1'fl 
'I 1!:"1 '1/.., I ~ ~ 'I ... J' ~ '1/, 0 '\'''' '1/

"1I'fl "~b~J'1Jt"l1'Vl~bb'VltJ~1n~t"l'J'l~ b~U~1U b~1 bn~"1ItJ b~ 'Vl':n n'lJ'nJ'::'Vl1 b~tJ~"lI'fl1J ~'JtJn!J~~1tJ 
", I 

~'fl~'VlfiYf-:J 2 Uj::nlJ'-ifl~~tJ~~iJ ~flb~U~1tJ "'fltJl~11mbN" "'l::~ n-W"'l1jru'l~1 btltJrnJ'nJ'::..11Vl 
, " 

~'lUU n f'lJ''fl~1lJiJ'flltJ'l"'l1 tJn'l J'~'l LiltJn'lJ'(j'fl~t!tJ1 'fl~ b~tJ n~'l'J ~'fl iJ1-D btltJbYi~N f'l'J 1~1lJ"lI'fl1J 

Jr"JtJ n!J~~'ltJttJmJ'u~U~~'ltJm~~tJ'l~ LL~~'fl~ 1 LtltJn1jnj::..1'l~1lJ~ n!J~~'ltJ1~1 J''fl~f1J 
~'lUU n t"lj'fl~iJ'fl'l"'l~'l~~~n mnb'l.J~ bbun mJ'n:i'::..1'lL tJ'VlTlUn f'lJ''fl-:J rl1Jn'lJ'nJ'::..111tJ'Vll-:J bb'Y'l~ 

I,~ jl::n1jnj::..1'l~1lJ"lI'fl1JJr'JtJn!J~~IU"1I'fl-:J ~1UU nt"l:r'fl~~ r1'flt '"bn ~wn~ b~U~ltJ'fltJ'l-:Jhu IU-:J 

'Vll~fl:::biJ~~'fl~ b"1ll?lilltJl"'lMl~-,-" 1tJ~t!-:J~'flj"J~1J'Vlt"l'J'l~'Vl'l~f)"lIln'lj b~~ 2 : n{)~~IUUnt"lJ''fl-:J 

ill t"lf)fi~,j''1J '1J~ ~~~~'V'I1~tJ~lt!n~1tJMlflun t"lj'fl-:J, tJ. 141.I 
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" 19l'fl b~~fl1yj ~1'fl~'Vlfi1'W'Vlfyj6~'W",'d'W'IJ fi1 fi1 'CIiJ e.J'CI Vi 11~m ~m:;Vi1U'W"lJ 1 (;1 f>1ru~n'l:fru:;'Vl1~,j n f>1~'fl~ 
q 	 q 

dJ'Wmm~:;Vi1~ "n'CI1tJ~fl1yj" (denaturation de I'operation) IOnnm~m:;Vi1'Vl1~,jnf>1~'fl~1,j 

bU'W m~m:;Vi11'W ~i1'W:;b'fln"ll'Wi'd1,j ~'dtJ b~ (91~fl\1'C1tJ~fi~~:J..I1'W 'ii1'W~e.J,jntl'fl~ ~:J..If>1 ~'fl~ l~~fl1yj
ct.9 	 q q d.9 <u q 

1.3.2.2 'eHl~th'~nil'U"lIiI~ "'Vlq~~n1'3'n'3'~.yhtl9l!JlaJilii1U11illi''l.lfiili.,"bn19HJ~ 

b:a!JVl1!JiI!h~;1!J Lb'3' ~Piil b~'i111'l1V11i1i'VlfiLU'Vl1'l1!1iU1hu'U•Fl Fl~" 

(1) 	 ~'fl~iJm~U~F1'IJ~1'fliJ,j~~m~'VI1~mtJfl1yj (une operation materieile) 
, " ",h lYltJ~ lll91iJ:J..I ~~1'fl ~1~~~"lJ1 (;1 L'Vhu'Wu~13JmlOju1'Vl ~'l:flJ m~m:;Vi1L(;1tJ13JiJ'f'h'W11Oj~'Wri'fl1~ltl (;1 

e.J'CIl~tJ~1tJ'fl~.h~~1ml~~:J..I1H1~ lbl9lIOj~~'fl~ lu'Wnn-il~ ~1tJ,j n f>1~'fl~,j~'IJ'1i~1'fl ~'fl~,j~'IJ'1i'fl~h~1(;1 

'flth~~~~b~lU'W1tIWl1:J..1~1i~m~ 
" " 

(2) 
,

~'fl~ Lu'Wm~,j~~~m:;'Vl'IJl9l'fl L~~fl1yj-n'WY1'W~1'W"lJ'fl~,j~:;"ll1"ll'W (Ies atteintes 

a la liberte individuelle) ~1'flLu'Wm~'J~~~m:::'Vl'Jl9l'fl~'Vlfi1'W'Vlfyj6~'W"''dw..Jf>1f>1'C1 (les 

" atteintes a la propriete privee) 13J~11Oj~Lu'Wi~~11-:J..I'V1fyj6~1'fl'fl~~~11:J..1'Vlfyj6 ~~nm~b'W-if'flU 

1~f'IJn1~u'Wu'WL(;1tJ~1~UIOj~tJ"lJ'fl~~fl1LLvi~f'ii
<IJI 

(3) 	 ~'fl~bu'Wm~,j~~~13J"ll'fl'IJ~l'dtJn{)~:J..I1tJ"'flth~~1ml~~" (un vice juridique 
" , 

assez grave pour denaturer I'operation) ~')m~~u bb~n1~m:;Vi1~U\l 1 lOj~iJeJ'CIn~:;'V1'IJl9l'fl 
" b~~fl1yj~1'fl~'Vlfib'W'Vlfyj 6~'W",'d'W 'lJf>1 f>1'C1 LLl9l LU'Wf>1,) 1:J..1 ~ (;1yj 'CI1 (;1'IJnyji'fl~ LYlm l~nu'fl tJ mrul"ll'Wu n 

q 

1Oj::;13Ju1'Vl ~'l:flJ m~m:;Vi 1L(;1tJ13JiJ~1'W11Oj~'Wri'fl1~btl (;1 eJ'CI b~tJ~1tJ'flth~~1tJ LLN 19l'fl b~~fl1yj~1'fl 

" ~'Vlfi1'W'Vlfyj6~'W"''d'W1Jf>1f>1'C1:J..111-n "',)'W~~~'lJf>l'd1:J..1 b~tJ~1tJ bLrll~'W'flth~h~~ b~tJ n~1~1tJ bbNU'W 

~rl ~'fl~~h1~ru11Oj1 n LL'W'd ~1.wyj1n'l:f1 biJ'W~1tJ n~rul,j 
., , 

n 1~n~~Vi1L~tJ ii"ll'fl'IJ ~'dtJ n{)~:J..I1tJ'flcl1\l~1tJ LLNmlOj,j~1 n{J'fl~b'WlU'fl f>1') 1:J..1"lJ'fl~ ~1~~ 

~1'fl ~1U\l rl'IJ'flth~ LL~~i(;1~1'fl'fl11Oj Lu'Wm~m~Vi1L~tJii"ll'fl'IJ ~')tJn{)~:J..I1tJIOj1n m~b-ifn1 ~~U~ r1'IJ 
I I i.f I 

1~L u'Wl,j Wl1:J..1 ~1~~ ~ 1~f'IJn n1JYi LU'flf>1'd1:J..1"lJ'fl~ ~1i~~1'fl ~1U~ rl'IJ bu'Wn 1 ~ii"ll'fl'IJ ~,)tJ n{)~ :J..I1tJ 
II 	 it I it I I 

'flth\l¥1mL~\lir'W .w1Oj1~ru11~1Oj1 n LU'flf>1,)1:J..1"lJ'fl~ ~1i~~1'fl ~1U~ rl'IJir'Wii1"lll1'fl~~'fl~1'W~1'W11Oj"lJ'fl~ 

~1tJ,jnfi1~'fl~~IOj:;i~n1~1~'W~u1~'Vl1~n1~,jnf>1~'fl~(911:J..1,j~n~ll'CI:;13JiJn{)~:J..I1m'fl~f'IJb~~1:J..11~bl 
, 	 " 
i~mn"ll'Wir'Wl~ (manifestement insusceptible de se rattacher a I'application d'un texte 

legis!atif au reglementaire) 
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~'J'Wnnu~ dj'WnlJ'10n nl i·nJ\I ~u1~\i1'WhJ L911~ fil~\I (I'execution forcee) 

~1t1unf'lJ''fl\l'''l~Hihi\ltl\l~UU1'flth'l~lnt1lfllt11~~'fl'Wl''11L911~~Sjn!lVl~It1nlV1'Wt1lH'flth\lbb~\lit1l
" , , 

bvh,:r'WLL~~Lb~11 fil~\I"'I ::"ll'flU ~'JtI n!lVl~It1 n L911~ bb~Vlln~ nlJ'10nn1 i\ltl\l ~u1~bi1'Wlu L911~ fil~\I 

L~t1n"ll'flU bb~~r1'flf'l'Jl~ b~t1V11t1'fltil\1htl bbN n J'run"'l:;~'fl\l't~n'Vl~~~ n11nJ'~vhLt1ltlhJSj~I'Wl"'1 

t['Wr1'tl1~Ln ~ eJ ~ b~ t1V11 t1'tlti 1\1 ¥1t1 bbJ'\I ~'tl b~1fll·v\1VI1'fl~'Vlfi1'W'Vlf'\"ltJ~'W~'J'W1J f'I f'I~~110n~'JtI b"ll'Wn'W 

n1 J'1on nli\ltl\l ~1JL~t1 n"ll'flU'tl1 "'loW "'I 1 n-u11~"'Iln f'I'Jl~hll~~t1l~'J 'Wn'W J'~Vl11\1~1 L9l J'nlJ'~1-n 

t1\1 ~Unu~L91q UJ':::~\I f"l"1l'fl\l n1 J't1\1 ~u1~dj'Wlu L911~ fil~\lVl1'fl1-nnli\ltl\l ~ULt1ltlhJuJ'ln£) b VI!9J 

b1'l (;]')'U1t1l 1 

1.3.2.3 N~'VI1.1inD'VIlJ1!l"l.l'eHi n1'li.-K "'VI 'Itinn1'ln'l:::Vi1b(;l!l1liili1'1..I1"'1~\.I 

rl'eli.~Ln (;lN~ L~!l'VI1!l'elti1.1if1!l LL'l.s~'elL~11l1'W'VI1'eli'VI6L't.I'VIf'Wtli't.l~'J'I..I'Ufl• fl~" 

" 
un f'lJ''fl\l nJ':::vhn1J' 1 'Wjl'W:::b'tln"ll'WfiJ'J'~ t1l1LL~:::~ eJ~'Vl'i\ln!lVl~It1~\llj 

(1) f111~bb'W\I~"1I'flU~I'Wl"'11'Wn1J''W'''I1J'n(n rl'~bb~:::1~n1numtl1Wl1~ b~t1V11t1 

(2) f111~ bb'W\Ihi bYltl\l bb~Sj~I'W1"'11'Wn1J''W'''I1J'rulnlV1'W~ rll'Vl t1l bb'Vl'U1~mi ~b~t1V11t1 
'IJ 

" 
(3) ~'tl\l':;'lV1in~fiYl"'lIJ'rul'Vll\1 bb'W\I~11ontl\l ~lJ'VI\lVl~ t1l n ~1'J ~'tl ~l~furl'Jl~ 

'U 

b~'tl t1l ¥'tl'Wb~t1V11t1~1~1 J'I:I b~'fln.w'fl\lVlkl'JtI\ll 'W'Vll\1Un rlJ''tl\lLt1ltl L9l NVl1'fl"'l:::.w'tl\l b~IV1Ul~1'U~I'W::: 
dB 

~n J':::vi! n 1 J'bb'Vl'WVlkl')t1\11'Wnl~L9l1~Vlinn!lVl~lt1 bb'W\I~'WbbL91 n ~1\1"'11 n n1J'~'U.w'tl\l f'I ~U n rlJ''tl\l~ 

~'tl\l bbtl n bbtl :::11 bi1'Wml~ fu ~ t1l~,)'W~,)"1I'fl\l b~1V1Ul~Vl1'tl dj'Wf'Yn~fu~ ~"1I'fl\lVlkl'J t1\11'W 


