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Abstract 

A legal execution official works under the power granted by the Civil 

Procedure Code which has a specific procedure for issuing an order and for filing 

an appeal. This procedure is different from the procedure for government officials in 

other administrative agencies. In the event that the legal execution official performed 

a duty causing damage as a result of tortious conduct to an interested person or any 

person. Injured person could file a motion into the existing case or file a case regarding 

wrongful act to the Court of Justice under the specified channel. Thereafter, when 

the Administrative Courts were established by the Constitution of the Kingdom of Thailand 

B.E. 2540 (1997) together with the Act on Establishment of Administrative Courts and 

Administrative Court Procedure B.E.2542 (1999), the person injured by the tortious act 

of the legal execution official during the execution can choose to sue the Legal 

Execution Department as a case regarding wrongful act to the Administrative Court 

because the legal execution official is considered as an official in the State agency 

according to the definition thereof. Consequently, it leads to confusion on which 

jurisdiction a case concerning wrongful act of the legal execution official from 

the execution falls under. 

From the comparative study with foreign laws, it finds that the liability of 

the French administrative agency is the State's direct liability to an injured person 

regarding the fault of public service (faute de service public). This is without taking 

the liability with fault (faute) or liability without fault (Responsabilite Sans faute) 

into account. While in the wrongful act from personal cause (faute personelle), the civil 

servant has to be personally liable. Moreover, the French legal system provides the joint 

liability between the State and civil servant (cumul des responsabilites) in case of 

wrongful act which is connected with both personal reason and fault of public service. 

From the study on the bailiff (huissier de justice), the bailiff has a status as judicial 

official not civil servant. Supervised and controlled the conduct by profession council, 

the bailiff has roles and duties like the legal execution official under the Thai legal 
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system. If the bailiff, while performing the duty, wrongfully causes damage, the injured 

person has to file a civil case to the Court of Justice in accordance with the civil legal 

system. Except for the case concerning public interest which is deemed as the liability 

without fault, it can be under the jurisdiction of the Council of State (Conseil d'Etat). 

The liability of German administrative agency is similar to the tortious liability 

of officials under the Thai legal system. The liability of the State will take place when 

initially there is the liability of the official. From the examination of the German bailiff, 

this author finds that the bailiff has roles and duties similar to the legal execution official 

of Thailand. In addition, there is a profession council, a system supervising 

the performance of the bailiff, in the same manner as the one in France. If the bailiff 

performs the duty and causes damage to any person, the injured person has to file 

a case regarding wrongful act to the Civil Court only. According to the German legal 

system, every tortious case of the administrative agency is considered as the case 

under the Court of Justice. 

Hence, from the study, it can be analyzed the issue regarding jurisdiction of 

the tortuous case of the legal execution official while performing the execution as 

follows. With regard to the legal execution official who wrongfully acts, the Civil 

Procedure Code specifically mentions the criteria. In compliance with the juristic 

method, the Court has to apply the provisions in the Civil Procedure Act before 

the provisions in the Act on Liability for Wrongful Act of Official B.E. 2539 (1996). 

The injured person, thus, has to file a motion to enter into the existing case or sue a new 

case to the Court of Justice. Since the legal execution official has a status as 

the representative of judgment creditor, the Court of Justice will consider whether 

the damage arisen from the judgment creditor or from the legal execution official who 

breached law. In this way, if the Administrative Court accepts the case concerning 

the wrongful act of the legal execution official while performing the duty into 

consideration, it is considered as disagreeing with Article 233 of the Constitution of 

the Kingdom of Thailand B.E. 2550 (2007). The dispute which is under the jurisdiction of 

the Administrative Court must be a dispute from exercising the administrative power 
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under the law or under the administrative act only. However, the performance of 

the legal execution official is in compliance with the Civil Procedure Code. It does not 

have any character relating to exercising the administrative power under the law or 

under the administrative act. 

In order to solve the problem regarding the overlapping jurisdiction where 

the Legal Execution Department is sued in a case regarding wrongful act at 

the Administrative Court, the Legal Execution Department has to raise the jurisdiction 

issue to the Court at an initial step. If the Administrative Court has different opinion from 

the Court of Justice has, this issue will be submitted to the Conflict of Jurisdiction 

Committee. According to the ruling of the Conflict of Jurisdiction Committee, this issue is 

under the jurisdiction of the Court of Justice. The Administrative Court, for this reason, 

has to elaborate the general principle that the case regarding wrongful act of the legal 

execution official while performing the execution is not an administrative case under 

the jurisdiction of the Administrative Court. Once every relevant organization has 

a correct uniform understanding as well as applies the law harmoniously and 

systematically, the problem regarding jurisdiction in the case concerning wrongful act of 

the legal execution official while performing the execution will be mitigated and solved 

finally. 
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