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* Ibid., pp. 18-19.
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* Section 10 Assumptions to be made in case of criminal lifestyle

(1) If the court decides under section 6 that the defendant has a criminal

lifestyle it must make the following four assumptions for the purpose of—

(a) deciding whether he has benefited from his general criminal

conduct, and
(b) deciding his benefit from the conduct.

(2) The first assumption is that any property transferred to the defendant at

any time after the relevant day was obtained by him—
(a) as a result of his general criminal conduct, and
(b) at the earliest time he appears to have held it.

(3) The second assumption is that any property held by the defendant at

any time after the date of conviction was obtained by him—
(a) as a result of his general criminal conduct, and

(b) at the earliest time he appears to have held it.
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(4) The third assumption is that any expenditure incurred by the defendant
at any time after the relevant day was met from property obtained by him as a result of

his general criminal conduct.

(5) The fourth assumption is that, for the purpose of valuing any property
obtained (or assumed to have been obtained) by the defendant, he obtained it free of

any other interests in it.

(6) But the court must not make a required assumption in relation to

particular property or expenditure if—
(a) the assumption is shown to be incorrect, or

(b) there would be a serious risk of injustice if the assumption were

made.

(7) If the court does not make one or more of the required assumptions it

must state its reasons.
(8) The relevant day is the first day of the period of six years ending with—

(a) the day when proceedings for the offence concerned were started

against the defendant, or

(b) if there are two or more offences and proceedings for them were

started on different days, the earliest of those days.

(9) But if a confiscation order mentioned in section 8(3)(c) has been made

against the defendant at any time during the period mentioned in subsection (8)—

(a) the relevant day is the day when the defendant’s benefit was

calculated for the purposes of the last such confiscation order;

(b) the second assumption does not apply to any property which was

held by him on or before the relevant day.

(10) The date of conviction is—
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(a) the date on which the defendant was convicted of the offence

concerned, or

(b) if there are two or more offences and the convictions were on

different dates, the date

*" Section76 Conduct and benefit
(1) Criminal conduct is conduct which—
(a) constitutes an offence in England and Wales, or
(b) would constitute such an offence if it occurred in England and Wales.

(2) General criminal conduct of the defendant is all his criminal conduct,

and it is immaterial—
(a) whether conduct occurred before or after the passing of this Act;

(b) whether property constituting a benefit from conduct was obtained

before or after the passing of this Act.

(3) Particular criminal conduct of the defendant is all his criminal conduct

which falls within the following paragraphs—

(a) conduct which constitutes the offence or offences concerned:;
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(b) conduct which constitutes offences of which he was convicted in the
same proceedings as those in which he was convicted of the offence or offences

concerned;

(c) conduct which constitutes offences which the court will be taking into

consideration in deciding his sentence for the offence or offences concerned.

(4) A person benefits from conduct if he obtains property as a result of or in

connection with the conduct.

(5) If a person obtains a pecuniary advantage as a result of or in connection
with conduct, he is to be taken to obtain as a result of or in connection with the conduct

a sum of money equal to the value of the pecuniary advantage.

(6) References to property or a pecuniary advantage obtained in connection
with conduct include references to property or a pecuniary advantage obtained both in

that connection and some other.

(7) If a person benefits from conduct his benefit is the value of the property

obtained.

* Torsak Buranaruangrote, “The control of money laundering in emerging
economies: the case study of Thailand,” pp.119-120.

“section 6 (7) The court must decide any question arising under subsection
(4) or (5) on a balance of probabilities

section 6 (4) The court must proceed as follows—
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(a) it must decide whether the defendant has a criminal lifestyle;

(b) if it decides that he has a criminal lifestyle it must decide whether he has

benefited from his general criminal conduct;

(c) if it decides that he does not have a criminal lifestyle it must decide

whether he has benefited from his particular criminal conduct.

section 6 (5) If the court decides under subsection (4)(b) or (c) that the

defendant has benefited from the conduct referred to it must—
(a) decide the recoverable amount, and

(b) make an order (a confiscation order) requiring him to pay that amount.

40 .
Section 7 Recoverable amount

(1) The recoverable amount for the purposes of section 6 is an amount

equal to the defendant’s benefit from the conduct concerned.

(2) But if the defendant shows that the available amount is less than that

benefit the recoverable amount is—
(a) the available amount, or
(b) a nominal amount, if the available amount is nil.
(3) But if section 6(6) applies the recoverable amount is such amount as—
(a) the court believes is just, but

(b) does not exceed the amount found under subsection (1) or (2) (as the

case may be).

(4) In calculating the defendant’s benefit from the conduct concerned for

the purposes of subsection (1), any property in respect of which—
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(a) a recovery order is in force under section 266, or
(b) a forfeiture order is in force under section 298(2), must be ignored.

(5) If the court decides the available amount, it must include in the
confiscation order a statement of its findings as to the matters relevant for deciding that

amount.

*" Section 9 Available amount

(1) For the purposes of deciding the recoverable amount, the available

amount is the aggregate of—

(a) the total of the values (at the time the confiscation order is made) of
all the free property then held by the defendant minus the total amount payable in

pursuance of obligations which then have priority, and
(b) the total of the values (at that time) of all tainted gifts.
(2) An obligation has priority if it is an obligation of the defendant—

(a) to pay an amount due in respect of a fine or other order of a court
which was imposed or made on conviction of an offence and at any time before the time

the confiscation order is made, or

(b) to pay a sum which would be included among the preferential debts
if the defendant’s bankruptcy had commenced on the date of the confiscation order or

his winding up had been ordered on that date.

(3) “Preferential debts” has the meaning given by section 386 of the

Insolvency Act 1986 (c. 45).
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