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20Standley, Kate, Family law, (Basingstoke [England] : Palgrave Macmillan,

2004), p. 248.
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1626 (1)* uazerunalnasasresdnnisansanienadugunulnagensssuaesynsson

22Cohn, Ernest Joseph, supra note 9, p.243.

*Section 1627 [Exercise of parental custody] The parents must exercise the
parental custody on their own responsibility and in mutual agreement for the best
interests of the child. In the case of differences of opinion, the must attempt to agree.

*Section 1626 [Parental custody]
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(1) The parents have the duty and the right to care for the minor child. The
parental custody includes the care for the person of the child and the property of the
child.

**Section 1631 [Contents and limits of care for the person of the child]

(1) The care for the person of the child includes without limitation the duty
and the right to care for, bring up and supervise the child and to specify its abode.

(2) Children have a right to non-violent upbringing. Physical punishments,
psychological injuries and other degrading measures are inadmissible.

(3) The family court is to support the parents, on application, in exercising
care for the person of the child in suitable cases.

*Section 1631a [Training and occupation]

In matters of training and of occupation, the parents take account in
particular of the aptitude and inclination of the child. If there are doubts, the advice of a
teacher or of another suitable person should be obtained.

*"Section 1632 [Surrender of the child; determination of contact; order that
child remains in foster care]

(1) The care for the person of the child includes the right to require
surrender of the child from every person who is unlawfully withholding it from the parents
or from one parent.

(2) The care for the person of the child also includes the right to determine

contact for the child, even with effect for and against third parties.
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(3) ...

**Section 1649 [Use of the income of the property of the child]

(1) The income of the property of the child that is not needed for the proper
management of the property is to be used for the maintenance of the child. To the extent
that the income of the property is not sufficient, the income may be used which the child
acquires as a result of its work or as a result of the independent operation of a trade or
business permitted him under section 112.

(2) The parents may use the income of the property which is not needed for
the proper management of the property and for the maintenance of the child for their
own maintenance and for the maintenance of the minor unmarried siblings of the child,
to the extent that this is equitable, taking into account the property and earnings
situation of the persons involved. This power lapses on the marriage of the child

**Section 1643 [Legal transactions subject to approval]

(1) For legal transactions for the child, the parents need the approval of the
family court in the cases in which under section 1821 and under section 1822 nos. 1, 3,
5and 8 to 11 a guardian needs approval

2) ...

“Section 1629 [Representation of the child]

(1) Parental custody includes the representation of the child. The parents
represent the child jointly; where a declaration of intention is to be made to the child, it is

sufficient if it is made to one parent. One parent represents the child alone, to the extent
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that he exercises parental custody alone or the decision has been transferred to him
under section 1628. In the case of imminent danger, each parent is entitled to undertake
all legal act that are necessary for the best interests of the child; the other parent is to be
informed without undue delay.

(2) The father and the mother may not represent the child to the extent that
under section 1795 a guardian is excluded from the representation of the child. If the
parental custody for a child is held by the parents jointly, then the parent in whose
charge the child is may assert maintenance claims of the child against the other parent.
The family court may deprive the father and the mother under section 1796 of the
representation; this does not apply to the determination of paternity.

(2a) The father and the mother may not represent the child in court
proceedings under section 1598a (2).

(3) If the parents of the child are married to each other, then one parent, as
long as the parents live apart or a matrimonial matter is pending at court between them,
may assert maintenance claims of the child against the other parent only in his own
name. A court decision obtained by one parent and a court settlement entered into
between the parents also take effect for and against the child.

*'Section 1795 [Exclusion of power of agency]

(1) The guardian may not represent the ward:

1. in a legal transaction between his spouse, his civil partner or one of his
lineal relatives on the one hand and the ward on the other hand, unless the legal
transaction consists solely in the performance of an obligation,

2. in a legal transaction the subject of which is the transfer or encumbrance

of a claim of the ward against the guardian secured by pledge, mortgage, ship
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mortgage or suretyship or the cancellation or reduction of this security or which creates
an obligation of the ward to effect such a transfer, encumbrance, cancellation or
reduction,

3. in a legal dispute between the persons designated in no. 1 and in a legal
dispute on a matter of the kind designated in no. 2.

(2) The provision of section 181 is unaffected.

*Section 1598a (2) [Claim to consent to a genetic examination to clarify
natural parentage]

(1) ...

(2) On the application of a person entitled to clarify, the family court must
substitute consent that has not been given and order acquiescence in the taking of a
sample.

*Section 1796 [Withdrawal of power of agency]

(1) The family court may withdraw from the guardian the power of agency for
individual matters or for a specified group of matters.

(2) The withdrawal should occur only if the interest of the ward is to a
substantial degree contrary to the interest of the guardian or of a third party represented
by the guardian or of one of the persons designated in section 1795 no. 1.

**Section 2 [Beginning of majority]
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Majority begins at the age of eighteen.

*Section 1677 [Termination of parental custody by declaration of death]

The parental custody of one parent ends if he is declared dead or the time
of his death is established under the provisions of the Missing Persons Act
[Verschollenheitsgesetz], at the time that is deemed to be the time of death.

*Section 1666 [Court measures in the case of endangerment of the best
interests of the child]

(1) Where the physical, mental or psychological best interests of the child or
its property are endangered by abusive exercise of parental custody, by neglect of the
child, by failure of the parents for which they are not at fault or by the conduct of a third
party, the family court, if the parents do not wish or are not able to avert the danger,
must take the measures necessary to avert the danger.

(2) In general it is to be presumed that the property of the child is
endangered if the person with care for the property of the child violates his maintenance
obligation towards the child or his duties connected with the care for the property of the
child or fails to comply with orders of the court that relate to the care for the property of
the child.

37Cohn, Ermest Joseph, supra note 9, p. 245.
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*Section 1666a [Principle of proportionality; priority of public support
measures]

(1) Measures which entail a separation of the child from its parental family
are admissible only if the danger cannot be countered in another way, not even through
public support measures. This also applies if one parent is temporarily or for an
indefinite period to be refused use of the family home. Where a parent or a third party is
refused the use of the home in which the child also lives or of another home, then when
the duration of the measure is assessed it should also be considered whether this
person has the ownership, a heritable building right or usufruct in the plot of land on
which the home is located; similar provisions apply to the ownership of an apartment, a
permanent residential right and a right of habitation running with the land, or if the parent
or third party is the lessee of the home

(2) The complete care for the person of the child may be withdrawn only if
other measures have been unsuccessful or if it is to be assumed that they do not suffice
to avert the danger.

**Section 1667 [Court measures in the case of endangerment of the property
of the child]

(1) The family court may order that the parents submit an inventory of the

property of the child and render an account of the management. The parents must affix
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to the inventory an affirmation that it is correct and complete. If the inventory submitted
is inadequate, the family court may order that the inventory is made by a competent
authority or by a competent official or notary.

2) ...

“Section 1680 [Death of a parent or removal of the parental custody]

(1) If the parental custody was held by the parents jointly and if one parent
has died, the parental custody is held by the surviving spouse.

(2) Where a parent who, under section 1671 or 1672 (1), had the parental
custody alone has died, the family court must transfer the parental custody to the other
parent, if this is not inconsistent with the best interests of the child. Where the mother,
under section 1626a (2), had sole parental custody, the family court must transfer the
parental custody to the father if this serves the best interests of the child.

(3) Subsection (1) and subsection (2) sentence 2 apply with the necessary
modifications to the extent that one parent, who had the parental custody jointly with the
other parent or, under section 1626a (2), alone, is deprived of the parental custody.

“'Section 1684 [Contact of the child with its parents]

(1) The child has the right to contact with each parent; each parent has a

duty and a right of contact with the child.
2) ...
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*Section 1675 [Effect of the suspension]

As long as the parental custody is suspended, a parent is not entitled to
exercise it.

“Section 1678 [Consequences for the other parent of the actual prevention
or of the suspension]

(1) Where a parent is actually prevented from exercising parental custody,
or where his parental custody is suspended, the other parent exercises the parental
custody alone; this does not apply if the parental custody under section 1626a (2),
section 1671 or section 1672 (1) was held by the parent alone.

2) ...

“Section 1673 [Suspension of parental custody in the case of a legal

obstacle]
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(1) The parental custody of one parent is suspended if he is incapable of
contracting.

(2) The same applies if he has limited capacity to contract. He has the care
for the person of the child together with the legal representative of the child; he is not
entitled to represent the child. In the case of a difference of opinion, the opinion of the
minor parent has precedence, if the legal representative of the child is a guardian or
curator; failing this, section 1627 sentence 2 and section 1628 apply.

*Section 104 [Incapacity to contract]

A person is incapable of contracting if

1. he is not yet seven years old

2. he is in a state of pathological mental disturbance, which prevents the
free exercise of will, unless the state by its nature is a temporary one.

**Section 105 [Voidness of declaration of intent]

(1) The declaration of intent of a person incapable of contracting is void.

(2) Also void is a declaration of intent that is made in a state of
unconsciousness or temporary mental disturbance.

*"Section 106 [Limited capacity for minors to contract]

A minor who has reached the age of seven has limited capacity to contract

under section 107 to 118.
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“Section 1674 [Suspension of parental custody in the case of a factual
obstacle]

(1) The parental custody of a parent is suspended if the family court
establishes that he cannot in fact exercise the parental custody for a long period of time.

(2) The parental custody revives if the family court establishes that the
reason for the suspension no longer applies.

49Cohn, Ernest Joseph, supra note 9, p. 244.

*Section 1693 [Court measures where the parents are prevented]

If the parents are prevented from exercising parental custody, the family
court must take the measures necessary in the interest of the child.

*'Section 1773 [Requirements]

(1) A minor is given a guardian if he is not subject to parental custody or if
the parents are not entitled to represent the minor either in matters affecting the person
or in matters affecting property.

(2) A minor is also given a guardian if his personal status cannot be

determined.
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52Cohn, Ernest Joseph, supra note 9, pp. 75 - 76.
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*Lasok, D., “Parental Authority : French Style”, The International and

Comparative Law Quarterly, vol.20, No. 2, pp. 323-324 (Apr. 1971).

“Art. 371-1

Parental authority is a set of rights and duties whose finality is the welfare of
the child.

It is vested in the father and mother until the majority or emancipation of the
child in order to protect him in his security, health and morality, to ensure his education
and allow his development, showing regard to his person.

Parents shall make a child a party to judgments relating to him, according to
his age and degree of maturity.

“Art. 372

The father and mother shall exercise in common parental authority.

Where, however, parentage is established with regard to one of them more
than one year after the birth of a child whose parentage is already established with
regard to the other, the latter alone remains vested with the exercise of parental
authority. It shall be likewise where parentage is judicially declared with regard to the

second parent of the child.
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Parental authority may however be exercised in common in case of joint
declaration of the father and mother before the chief clerk of the tribunal de grande
instance or upon judgment of the family causes judge.

“Art. 371

A child, at any age, owes honour and respect to his father and mother.

*"Art. 488

Majority is fixed at the full age of eighteen years; at that age one is capable
of all the transactions of civil life.

“Art. 476

A minor is emancipated as a matter of right by marriage.

“Art. 477

A minor, even unmarried, may be emancipated when he has reached the
full age of sixteen years.

"After the minor has been heard" (Act no 93-22 of 8 Jan. 1993), that
emancipation shall be pronounced, if there are proper reasons, by the judge of
guardianships, on request of the father and mother or of one of them.

Where the request is filed by only one parent, the judge shall decide after

hearing the other, unless the latter is unable to express his or her intention.
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“Art. 371-2

Each one of the parents shall contribute to the education and support of the
children in proportion to his or her means, to those of the other parent and to the needs
of the child.

That obligation does not come to an end as of right where the child is of
age.

*'Art. 371-3

A child may not, without the permission of the father and mother, leave the
family home and he may be removed from it only in cases of necessity as determined by
statute.

“Art. 371-4

A child has the right to have personal relations with his grandparents. Only
serious reasons may constitute a bar to that right.

Where the welfare of the child so requires, the family causes judge shall fix
the details of the relations between a child and a third person, relative or not.

®Art. 371-5
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3. Weilwe lians WiudssTamhiudugaas i gFulscTaainunanunie (death

of the beneficiary) M?@ﬁﬂ'lﬂ%ﬁ%%iﬁi@ﬂ?m (abuse of the right) ¥idaln1saas

(renunciation)66

2.1.2.2 WA0AUAIUIA1NATAIAITAINITAN

A child may not be separated from its brothers and sisters, unless this is not
possible or where his welfare dictates a different solution. If there is occasion, the judge
shall rule on the relations between the brothers and sisters.

*“Art. 382

The father and mother have, subject to the distinctions that follow, the
administration and enjoyment of the property of their child.

“Art. 387

Statutory enjoyment does not extend to property acquired by a child
through his work, or to that which is donated or bequeathed to him under the express
condition that the father and mother may not have enjoyment of them.

66Lasok, D., supra note 53, p.331.
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*’Art. 378

By express provision of a criminal judgment, parental authority may be
"totally withdrawn" from the father and mother who are sentenced either as perpetrators,
co-perpetrators or accomplices of a serious or ordinary offence committed on the
person of their child, or as co-perpetrators or accomplices of a serious or ordinary
offence committed by their child,.

That "withdrawal" may be applied to ascendants other than the father and
mother as regards that part of parental authority which they may have over their
descendants.

“Art. 378-1

The father and mother who "apart from any criminal sentence, either by
maltreatment, or by usual and excessive consumption of alcoholic beverages or drug
addiction, or by a notorious misconduct or criminal activities" or by lack of care or want
of guidance, obviously endanger the security, health or morality of the child, "may be
totally withdrawn parental authority".

The father and mother who, for more than two years, have intentionally
abstained from exercising the rights and fulfilling the duties they retained under Article
375-7, may likewise "be totally withdrawn parental authority".

An action "for total withdrawal of parental authority" (Act no 96-604 of 5 July
1996) shall be brought before the tribunal de grande instance, either by the Government

procurator's office, or by a member of the family or by the child's guardian.
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“Art. 379-1

Instead of a total withdrawal, the judgment may be confined to ordering a
partial withdrawal of parental authority, limited to the attributes it specifies. It may also
decide that a total or partial withdrawal of parental authority will be effective only with
regard to certain children already born.

“Art.373-1

Where one of the father and mother dies or is deprived of the exercise of
parental authority, the other shall exercise that authority alone.

7WLasok, D., supra note 53, p.330.

“Art. 380

When it orders "a total or partial withdrawal of parental authority or" of the
right of custody, the court seized shall, where the other parent is dead or has lost the

exercise of parental authority, either "designate a third person to whom the child will be
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temporarily entrusted" with the responsibility of requesting the organization of a
guardianship, or entrust the child to the Children's aid service.

It may take the same measures where parental authority has devolved on
one of the parents through the effect "of a total withdrawal of parental authority ordered"
against the other.

“Art. 390

A guardianship must be opened where the father and mother are both dead
or are "deprived of the exercise of parental authority".

It must also be opened with respect to a child who has neither a father nor a
mother.

There is no derogation to specific statutes governing the Children's aid

service
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“Art. 490

Where mental faculties are disordered by an iliness, an infirmity or
feebleness due to age, the interests of the person are safeguarded by one of the
systems of protection provided for in the following Chapters.

The same systems of protection apply to the impairing of bodily faculties if it
prevents the expression of intention.

An impairing of mental or bodily faculties must be medically established.

“Art. 493 - 1

The judge may order the opening of a guardianship only where the
impairing of mental or bodily faculties of the sick person was ascertained by a specialist
chosen from a list established by the Government procurator.

The opening of a guardianship shall be ordered in the way provided for in
the Code of Civil Procedure.

“Art. 492

A guardianship shall be opened where an adult, for one of the causes
provided for in Article 490, needs to be represented in a continuous manner in the
transactions of civil life.

""Art. 502

All transactions entered into by a protected person after the judgment of opening of

a guardianship are void as of right, subject to the provisions of Article 493-2.
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“Art. 501
When opening a guardianship or in a subsequent judgment, the judge, upon
opinion of the attending physician, may list some transactions that the person in
guardianship will have the capacity to enter into himself, either alone, or with the
assistance of the guardian or of the person standing in his stead.

“Art. 488

Majority is fixed at the full age of eighteen years; at that age one is capable
of all the transactions of civil life.

Nevertheless, an adult whom an impairing of his personal faculties places
in the impossibility of providing alone for his interests is protected by the law, either on
the occasion of a specific transaction, or in a continuous manner.

May be likewise protected an adult who, because of his prodigality,
insobriety or idleness, is in danger to fall into need or compromises the fulfilment of his
family obligations.

“Art. 508-1

An adult to whom Article 488, paragraph 3, refers may also be placed under
a system of curatorship.

*'Art. 510

An adult in curatorship may not, without the assistance of his curator, enter

into any transaction which, under the system of guardianship of adults, requires an
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authorization of the family council. Nor may he, without that assistance, receive capital
or make investment of it.

Where a curator refuses his assistance to a transaction, a person in
curatorship may request a suppletory authorization from the judge of guardianships.

* Art. 510-1

Where an adult in curatorship has entered alone into a transaction for which
the assistance of a curator was required, himself or the curator may seek the annulment

of it.

“Art. 511

When opening a curatorship or in a subsequent judgment, the judge, upon
opinion of the attending physician, may list some transactions that the person in
curatorship will have the capacity to enter into alone, in derogation from Article 510, or,
inversely, add other transactions to those for which that Article requires the assistance of
a curator.

“Art. 373

Shall be deprived of the exercise of parental authority the father or mother
who is unable to express his or her intention, by reason of a disability, absence or any

other cause.
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85Lasok, D., supra note 53, p.326.

**0da, Hiroshi, Japanese law, (Oxford : Oxford University Press, 1999),
p.387.

*"Art. 818

A child who had not yet attained maijority is subject to the parental power of
its father and mother.

2. if such child is and adopted one, it is subject to the parental power of its
parent by adoption.

3. while father and mother are in matrimonial relation, they jointly exercise
the parental power. However, if either the father or the mother is unable to exercise the

parental power, the other parent exercises it.
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“Art. 820

A person who exercises parental power has the right and incurs the duty of
providing for the custody and of educating the child.

“Art. 821

A child shall establish its place of residence in the place designated by the
person who exercises parental power.

“Art. 822

A person who exercises parental power can, in so far as it is necessary,
personally chastise his or her child, or can, with the permission of the Family Court,
place it in a disciplinary institution.

'Art. 823

A child may not carry on an occupation unless with the permission of the
person who exercises parental power.

“Art. 824

A person who exercises parental power manages the property of a child
and represents the child on juristic acts concerning its property; in cases, however,
where an obligation is to be created having for its subject any act of the child, the

consent of the child itself shall be obtained.
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1) Manunalunneaniin (abuses parental power)

“Art. 827

A person who exercises parental power shall exercise his or her right of
management with the same care as he or she uses when acting on his or her own
behalf.

“Art. 826

In respect of acts in which the interests of father or mother who exercises
parental power conflict with those of his or her child, the person who exercises the
parental power shall apply to the Family Court for the appointment of a special
representative on behalf of the child.

“Art. 834

If father or mother abuses parental power or is guilty of gross misconduct,
the Family Court may, on the application of any of the child’s relatives or of a public

procurator, adjudge the forfeiture of the parental power.
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"Art. 835

If father or mother who exercises parental power endangers by
mismanagement the property of his or her child, the Family Court may, on the
application of any of the child’s relatives or of a public procurator, adjudge the forfeiture
of the right of management.

“Art. 836

If the causes mentioned in the preceding two Articles have ceased to exist,
the Family Court may, on the application of the party concerned or of any of his relatives
revoke the adjudication of the forfeiture of the power or right.

“Art. 838

Guardianship commences in any of the following cases :

(1) if there is no one to exercise parental power over a minor, or if the person
who exercises parental power has no right of management;

(2) if an adjudication of incompetency has been made.
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Oda, Hiroshi, supra note 86, p.388.
Art. 7
A person in a habitual condition of mental unsoundness may be adjudged

incompetent by the Family Court on the application of such person, the spouse, any

Create PDF files without this message by purchasing novaPDF printer (http://www.novapdf.com)



http://www.novapdf.com
http://www.novapdf.com

88

81114 (guardian) ANNNIAT 8" n1snsevinlea sesaulimanuanunsateannniduludes
NN 9"
= P . LAy
Auaiaulipuanig (quasi-incompetent) luilszaoanguunaunscyilu
= a o . = a . = »
Ae puAsiluenldanlszney viselsengRigiagdne vanlyARanINNIAe 7 58928 ANA

o o

aunsndsliymaaiuiunuadianlinnuaiunsauas el lunisguatessiing (curator)

pANNmIn 117 1 avnainnsnesauaiioulFacna N sndudwinianssusinge 1Hieq
Y aa 105 dl ¥ Vo a ya o ¢ 1 A ¥
anuTRANIINAINNIAg 12" AfesldfuauBiuganangivindneu winauaiauly

AuA NN RAnseN Il Ine I A5 uAuEuaan nstiutaumniluludey

relative within the fourth degree of relationship, the guardian or the curator, or of a public
procurator.

"Art. 8

A person adjudged incompetent shall be placed under guardianship.

"Art. 9

The acts of a person adjudged incompetent is voidable.

Art. 11

A feeble-minded or spendthrift may be adjudged quasi-incompetent and
placed under curatorship.

"Art. 12

A person adjudged quasi-incompetent shall obtain the consent of his
curator for doing any of the acts mentioned below:

(1) To receive or make use of capital,

(2) To borrow money or become a surety;

(3) To do acts which have for their object the acquisition or the loss of rights
relating to immovables or to movables of importance;

(4) To take legal proceedings;

(5) To make gifts, compromise or enter into agreement for arbitration;

(6) To accept or renounce inheritance;
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(7) To refuse a gift or bequest or to accept a gift or bequest which is subject
to encumbrance;

(8) To undertake building, re-building, extension of building, or to effect
extensive repairs;

(9) To let or rent property for periods longer than those specified in Article
602.

2. The Family Court may, according to circumstances, order that a person
adjudged quasi-incompetent shall obtain the consent of his curator even for acts which
are not mentioned in the preceding paragraph.

3. An act done in contravention of the preceding two paragraphs is

voidable.
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106Herring, Jonathan, Family law, 3 edit, (Harlow, England
Pearson/Longman, 2007), p.376

73, Meaning of ‘parental responsibility’

(1) In this Act ‘parental responsibility’ means all the rights, duties, powers,
responsibilities and authority which by law a parent of a child has in relation to the child
and his property.

2. Parental responsibility for children

(1) Where a child’s father and mother were married to each other at the time
of his birth, they shall each have parental responsibility for the child.

(2) Where a child’s father and mother were not married to each other at the
time of his birth—

(a) the mother shall have parental responsibility for the child;

(b) the father shall not have parental responsibility for the child, unless he
acquires it in accordance with the provisions of this Act.

(3) References in this Act to a child whose father and mother were, or (as
the case may be) were not, married to each other at the time of his birth must be read
with section 1 of the [1987 c. 42.] Family Law Reform Act 1987 (which extends their
meaning).

(4) The rule of law that a father is the natural guardian of his legitimate child
is abolished.

(5) More than one person may have parental responsibility for the same

child at the same time.
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(6) A person who has parental responsibility for a child at any time shall not
cease to have that responsibility solely because some other person subsequently
acquires parental responsibility for the child.

(7) ...
mgStandIey, Kate, supra note 20, pp. 248-248.
MOHerring, Jonathan, supra note 106, p. 382.

WCretney, S.M., Masson, J.M. and Bailey-Harris, R.J., Principles of Family

law, 7" edit, (London : Sweet&Maxwell,2002), pp. 533-534.
"% Ibid, pp. 534-547.
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[1995] 1 F.L.R.895.
"[1986] 1 A.C. 112,

"7, Duty of parents to secure education of children of compulsory school
age

The parent of every child of compulsory school age shall cause him to
receive efficient full-time education suitable-

(a) to his age, ability and aptitude, and

(b)to any special educational needs he may have, either by regular

attendance at school or otherwise.
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"3, Marriage of persons under twenty one

(1) Where the marriage of a child, not being a widower or widow, is intended
to be solemnized on the authority of a certificate issued by a superintendent registrar
under part Ill of this Act, whether by licence or without licence, the consent of the person

or persons specified in subsection (1A) of this section shall be required.
(1A) The consents are-

(a) Subject to paragraphs (b) to (d) of this subsection, the consent of-

(i) each parent (if any) of the child who has parental responsibility for him;..
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WCretney, S.M., Masson, J.M. and Bailey-Harris, R.J., supra note 111,
p.546.

"% the duty to maintain

(1) For the purposes of this Act, each parent of a qualifying child is
responsible for maintaining him.
MgCretney, S.M., Masson, J.M. and Bailey-Harris, R.J., supra note 111,
p.546.

120

[1994] 2 FLR 577, [1994] 2 FCR 871.

mHerring, Jonathan, supra note 106, p. 347.
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miLfluﬁmmmﬂﬁqmmﬁﬁmrﬂLmﬁ%uﬁuﬁmm the Human Fertilisation and
Embryology Act 1990 11/51 30
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125

W1B91 4(3)

WStandIey, Kate, supra note 20, p.250.

QSHerring, Jonathan, supra note 106, pp. 347-348.

30 Parental orders in favour of gamete donors.

(1) The court may make an order providing for a child to be treated in law as
the child of the parties to a marriage (referred to in this section as ‘the husband’ and ‘the
wife’) if-

(a) the child has been carried by a woman other than the wife as the result
of the placing in her of an embryo or sperm and eggs or her artificial insemination,

(b) the gametes of the husband or the wife, or both, were used to bring
about the creation of the embryo, ...

%4 Acquisition of parental responsibility by father

(1) ...
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2) ...

(3) Subject to section 12(4), an order under subsection (1)(a), or a parental
responsibility agreements, may only be brought to an end by an order of the court made
on the application-

(a) of any person who has parental responsibility for the child; or

(b) with leave of the court, of the child himself.

%Zweigert, Konrad, Kotz, Hein, Weir,Tony, Introduction to comparative law,

3" rev. ed., (Oxford : Clarendon, 1998), p. 353.
" AuAuann

http://en.wikipedia.org/wiki/Capacity_in_English_law#Lack_of_mental_capacity.
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"“Article 8 Right to respect for private and family life

1 Everyone has the right to respect for his private and family life, his home
and his correspondence.

2 There shall be no interference by a public authority with the exercise of
this right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic well-being of
the country, for the prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others.

"Article 12 Right to marry

Men and women of marriageable age have the right to marry and to found a
family, according to the national laws governing the exercise of this right.

g

T Auuann

http://www.direct.gov.uk/en/DisabledPeople/Disabledparents/DG_10037844.

Create PDF files without this message by purchasing novaPDF printer (http://www.novapdf.com)



http://www.novapdf.com
http://www.novapdf.com

99

pANInauds ndnnguanedangeliiinisneugiuialnasesaasdininigmn
a 1 a o ] ¥ a = a 1
wazdinannsanazlidgodaduiadnasedllinedne uddnunsanasiinoudsyngals
WNzaNieN ueamataiy danunsanandudFaonuaunsad ldidwme ifesgoids
anatnasesl widhdnsazaesdlirnaunsansznusianisldaiualnases anaiiu
ey lanasindaudniiaiunsannasldaruiaviala viesialiyananiauanidiunld
g1unadansag ateinanaudadnludange nsigianuiuiingeuresdin nsn e AL
1 a é’ 4 ] ¥ o 4 1 3|
donfinauld uazusiazauannsnldeunaldetdraiuenime
lu the Children Act 1989 HuanvialiliFastlszTamiguuasyns (the welfare

132
)

principle) (11m131 1) nandszlomigaaesynsazgniiundiuldilesiadosivansun

"**1 Welfare of the child

(1) When a court determines any question with respect to—

(a) the upbringing of a child; or

(b) the administration of a child’s property or the application of any income
arising from it, the child’s welfare shall be the court’s paramount consideration.

(2) In any proceedings in which any question with respect to the upbringing
of a child arises, the court shall have regard to the general principle that any delay in
determining the question is likely to prejudice the welfare of the child.

(3) In the circumstances mentioned in subsection (4), a court shall have
regard in particular to—

(a) the ascertainable wishes and feelings of the child concerned
(considered in the light of his age and understanding);

(b) his physical, emotional and educational needs;

(c) the likely effect on him of any change in his circumstances;

(d) his age, sex, background and any characteristics of his which the court
considers relevant;

(e) any harm which he has suffered or is at risk of suffering;

(f) how capable each of his parents, and any other person in relation to

whom the court considers the question to be relevant, is of meeting his needs;
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WIRENLANANAIAINNIA9T 8™ (Section 8 order) ANASAIEUNATEINLAY (special

(g) the range of powers available to the court under this Act in the
proceedings in question.

(4) The circumstances are that—

(a) the court is considering whether to make, vary or discharge a section 8
order, and the making, variation or discharge of the order is opposed by any party to the
proceedings; or

(b) the court is considering whether to make, vary or discharge an order
under Part IV.

(5) Where a court is considering whether or not to make one or more orders
under this Act with respect to a child, it shall not make the order or any of the orders
unless it considers that doing so would be better for the child than making no order at
all.

Aryrd Aunshine, §1vuaa [Faessafi 21 , 1.20-21.
g Residence, contact and other orders with respect to children

(1) In this Act —
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LazN19aANIg (Part IV care and supervision order)
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Fulingeuaeslininignd ngunigaziinualiyanatulifugiuialnasesnsaniny
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SuRateureslnNIIANmaY ANNIng 12° e aanisiiinliyaasauuenainian
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“a contact order” means an order requiring the person with whom a child
lives, oris to live, to allow the child to visit or stay with the person named in the order, or
for that person and the child otherwise to have contact with each other;

“a prohibited steps order” means an order that no step which could be
taken by a parent in meeting his parental responsibility for a child, and which is of a kind
specified in the order, shall be taken by any person without the consent of the court;

“a residence order” means an order settling the arrangements to be made
as to the person with whom a child is to live; and

“a specific issue order” means an order giving directions for the purpose of
determining a specific question which has arisen, or which may arise, in connection with
any aspect of parental responsibility for a child.

(2) In this Act “a section 8 order” means any of the orders mentioned in
subsection (1) and any order varying or discharging such an order.

(3) ...

%12 Residence orders and parental responsibility

(1) Where the court makes a residence order in favour of the father of a child
it shall, if the father would not otherwise have parental responsibility for the child, also
make an order under section 4 giving him that responsibility.

) ...
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[1999] 2 FLR 737.

" Article 14 Prohibition of discrimination

The enjoyment of the rights and freedoms set forth in this Convention shall
be secured without discrimination on any ground such as sex, race, colour, language,
religion, political or other opinion, national or social origin, association with a national
minority, property, birth or other status.

138

[1995] 2 FLR 1010.

ngHerring, Jonathan, supra note 106, pp. 490-491.
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MOKrause, Harry D., Family law in nutshell, (St.Paul, Minn : Thomson/West,

2003), pp.141-142.
" Ibid, p.144.
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MZForman, Deborah L., Every parent’s guide to the law, (San Diego, [calif.] :
Harcourt Brace, 1998),p.227.

" Ibid, p. 156.

" Ibid, p. 148.

" Ibid, p. 154.
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150Forman, Deborah L., supra note 142, p. 310.
mKrause, Harry D., supra note 140, pp. 173-174.
152Zweigert, Konrad, Kotz, Hein, Weir,Tony, supra note 126, p. 353.
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153Forman, Deborah L., supra note 142 , p. 311.
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