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Abstract

Within the last 10 years, there has been the concept of establishing a new entity form
being a hybrid of an entity which generates a profit for investors and an entity which benefits
the public and considers the society, community and environment when making a business
decision. This concept was concretely formed when the state of Maryland in the United States
enacted the law to recognize legal status of the benefit corporation in 2010. Thereafter, 20
more states recognized the status of the benefit corporation as a corporation with an objective
to operate business for investors’ profit while simultaneously creating benefits to the public.
A legal issue in this relation is why these 21 states in the United States enacted the specific
laws governing the benefit corporation despite the existing corporate laws. After the study of
a nature of the benefit corporation, it is revealed that the benefit corporation is so
substantially different from an ordinary corporation that it requires specific governing laws.
This research continues study of the possibility to adopt the concept of the benefit
corporation to the Thai corporate legal system. The writer found that the Thai corporate law
is inconsistent with the benefit corporate concept and that, if this form of corporate is to be
allowed in Thailand, a new specific principle must be established to govern it. This research
further proposes that the laws on the benefit corporation should be separated from the
general corporate laws and that such specific law must stipulate the scope of directors’ duties
and responsibility to conform with the objective of the benefit corporation. Such law must

also require disclosure of information on the public benefit to shareholders and the public.
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' Dodge v. Ford Motor Co., 170 N.W. 668 (Mich. 1919)
2 peldinguaneustmvesing auszanangmneunsagndvduasnszsruiygRustnumeusitie we. 2535
fvualigaissunalunisionsansedudunauszdd Ae Muszyugfovu anznssunsvesuienioveydiade
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wag wizTwsygAuTEnumrudin wa. 2535 1ne 115 udlulszmaanigedni fidsnnaluniseysd
Poliutiunafe AngnssunsUTI Liuuindideudaumauiveauitnimual ilueg1sdu q Delaware General
Corporation Law § 170(a).
’ Dodge v. Ford Motor Co., 170 N.W. 668, 684 (Mich. 1919):
A business corporation is organized and carried on primarily for the profit of the stockholders. The
powers of the directors are to be employed for that end. The discretion of directors is to be
exercised in the choice of means to attain that end, and does not extend to a change in the end
itself, to the reduction of profits, or to the nondistribution [sic] of profits among stockholders in
order to devote them to other purposes.
* Friedman, Milton, Capitalism and Freedom (University of Chicago Press, 1962) 133:
There is one and only one social responsibility of business — to use its resources and engage in
activities designed to increase its profits so long as it stays within the rules of the game, which is to

say, engages in open and free competition without deception or fraud.

6



o

na1fe nIsuNsIgResluaninvewuliaensuiuinguszasAvesnisnsusenlauiileds

9

o w a

Usgleyunlaannisaiufanisvesuseniisediovuiludfy wunfaludnvasdrssusonimgeg

<

Heviu (shareholder theory)’

waudadananelmfaaulusssudedfeiunszdieiududiisesfunasnnis

o a a

ALuAINITvRIUTENIAEN T WiRvlyanadui U LAEITRIAUNIALTUAINITVRIUTEN 19U 13 Wl

A 1%

W39gn919v0UTEN uallowSeuisuszninagteuiuidmiuazgnineuds suiuingieuedlu

FIULARENIT NaIRe N milkargniveglugiusidmivesusen anunsasenliusendiseni

<9

mudyalaeguad mnfimgliusendesdnianisuasdesimindduniviosyvesusenuninass

A ] ]
14 4

Frsenil Wmtiargnanaeelasuinseviineu wagymnus¥niinindmaeannistiseniuile ghevu

9aglasuludruiimde (residual claimants)

UNTENIYIlatenessun 19 ddnAndiuiuunded1a1udn Wean1saiunanisuaznis
andulavesusunliladnansenudeiuamuvesiieviuudiiissegrafsiuiinansenudeyana
NN U gnAe HUSLaA GREnFUA Yuvulardwindey USEnAlsAeAlalaNansenuIn
n1sandugsiandseynnaduuenandteriuiigniall FaladnsSisunasiauiwulIAnfsendn

ava v o =i ] a a v o ' dll
nouiildiulaide (stakeholder theory) M183i1n13UsENBUAINITVOIUIENANAsOUAAGDY
= v v av o X au o v o = o ya 1 vy A v g
wenwilengievuresusem delusendndesdiefagiidulamdsausie
6 Y o a “« Yal 1 Y ” v 1% 1

A1an3137158 Freeman talvAilenuves “gildulaide” Tiluassdnuue loun dnuaizusn
< v ' yal 1 Y = I oA ! o 1 °o & a o yal 1 v
Judnuageduwau gldiulddeningfnguninasenisiseguazaiuduiavesusom gildiuls
deludnwazed1aning fe ngunseynraiinansenunsalisunansenuainn1saiuianisves

USHW’ ans19138 Freeman laeSueanuduiusvainguvseyuanagidiulmdsivuenagy

> 9 Stephen Bainbridge, The New Corporate Governance in Theory and Practice (Oxford University Press,
2008); Alexander Brink (ed), Corporate Governance and Business Ethics (Springer, 2011); Shuangge Wen,
Shareholder Primacy and Corporate Governance: Legal Aspects, Practices and Future Directions
(Routledge, 2013).

® Edward R Freeman and David L Reed, 'Stockholders and Stakeholders: A New Perspective on Corporate
Governance' (1983) 25(3) California Management Review 88.

@Lﬁm Edward R Freeman et al, Stakeholder Theory: The State of the Art (Cambridge University Press, 2010);
Robert Phillips, Edward R Freeman and Andrew C Wicks, 'What Stakeholder Theory is Not' (2003) Business
Ethics Quarterly 479; Edward R Freeman and William M Evan, 'Corporate Governance: A Stakeholder
Interpretation' (1990) 19(4) Journal of Behavioral Economics 337.

" Edward R Freeman, 'Shareholder Theory of the Modern Corporation' (2001) 3 Perspectives in Business
Ethics 144.
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’ Edward R Freeman, 'The Stakeholder Approach Revisited' (2004) 5(4) Zeitschrift fiir Wirtschafts-und
Unternehmensethik 228, 229.
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2 9 Organisation for Economic Co-operation and Development, above n 11, 21.
" sreaziBeaiientungmneiiuszneld g
Senate Bill 690 General Assembly of Maryland, Department of Legislative Services
<http://mgaleg.maryland.gov/webmga/frmMain.aspx?tab=subject3&ys=2010rs/billfile/sb0690.htm>.
521 wafgfieouiusidnsgIAaLUy benefit corporation Tungnunslusydunaigsuldun e3loun enfduge
wadnesidey Talasila una1was 81118 Sadueed quidioun wisuaus uwiawyend 1w 9ieesdd diwesn ees

9



corporation’® wagdiuseniiuiu 126 vi¥naanzideulunadginaiwis’’ A1a819v09 benefit
corporation Al#Fun1snanisesieniiewine Iiud Patagonia uStmanneievluvadgunavlefiie
Q’mém??aﬁmazqﬂmaﬂshm” Laz Greyston Bakery figniufanisifieussloviasisazaniu
naruusazlaaavzidowdu benefit corporation wswsnlunasgiesn®®

Benefit corporation HA1NULANA19A1IAUSENTILU NE1IAD benefit corporation Hanweug
wuuRaw (hybrid) Suilunisnanuseninesdnsniiinguszasduarmilsbifudionuuazesdnsd

o

afiufanisiveasisusylevtansisae uonant Tun1sdnaulaniegsia benefit corporation fas

o0 = =

Aflafisuseleviniseniidiulaideaas benefit corporation dulaun Wi¥naw AA1 YuTULAY
dawIndeusme®

n1snebiinUslevineasisusuarsiogidiulaidues benefit corporation HuM1931N

U3Ewiily visnialuiafanssusieg Sudleuandliiiuinuisnadedefidulfdeviedlaty
NANTENUAINNTUTENDUARNITYRILIE 19y TaassnAuidafanssuiiemmuativayunisdne
Titunnseelonalusedswin wiousdnmmanUlasideudanonssusasidnseiuanddnliuss vy
$1¥IANNAZIALUUSIMYIENIA WIN1TIRAINTINAINE1VRIUT IO liidaudauIusenln

o =

o o = = ¢ va Y o Y] A o Y 1 Y a ] = a o
ﬂ'J’]llﬁqﬂiyﬁﬁaﬂ']UQﬂﬂﬂ'igIﬁ%u%a\iEblllﬁ?uvl,@Lﬂﬁ] FIAURIDAILINADUDYIILNDIY NANIAD UIWN

= va

& o = [N AA a v vy ¢ A Y a o ° o o
LAATUBTIIATUIONN a']ul@LﬁEJLQW’]%IUﬂim%UiUV]l@Ui%IEJ%U Vﬁ@LLllcUTl‘_‘W]"i]%ﬂWWUWUIEJ‘U’]EWﬁaf\]W

Y
£ =

Aanssusine Tnerdededfidulmdonsousslesdaisisae windanuldwiveuitluewaau3snds
zafuulovigniedananssunsiitagyinuiell Tun1emset1u benefit corporation §831015
neliinusslevdasisasuasnismidsfawansenulunsaniiugsiendselidiulade duiusia

e lWldwsigaulouiegvesusenionaladsuniaslanasaiian

dleRnsaniadnuaeilossiures benefit corporation wdiaziiuladnnisaniiugsiaves
benefit corporation axliiiluluiiionisuareminlslifuddeuusiifisisgrafesdnaely benefit
corporation Agas1eUselevassusiazmilaiadiny Yuvukazdsinaaulunsous dunisaig

anuslsAslviugneru nsusemaldngrunelaneNusean1sdnms benefit corporation Tu 21 ua

o

nou iudalanlle lsalouaun wwvikalslaun enni nesueud LIesAily 10%96U 7T g State by State Legislative
Status B Lab <http://benefitcorp.net/state-by-state-legislative-status>.

' Find a Benefit Corp B Lab < http://www.benefitcorp.net/find-a-benefit-corp>.

7 | fiadng

' lonansiieafunssidufansifiensliinyszloviansisazves Patagonia
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2 9 William H Clark and Larry Vranka, White Paper - The Need and Rationale for the Benefit Corporation:
Why it is the Legal Form that Best Addresses the Needs of Social Entrepreneurs, Investors, and
Ultimately, the Public B Lab
<http://benefitcorp.net/storage/documents/Benecit_Corporation White Paper 1 18 2013.pdf>.
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N15ANYIANYUEYBY benefit corporation H1UNIINYNUIBYBIUTENAANTFDLUTNAE
reliAnyszlovilunsifinyuueduns@nuisduuussdnsesdnsgsialuusemalng 1ieann
nganglnsuenasdnsiiuaramilsuazesdnsiiviifiensnaasenainiusgisdaiau venaind
nsanmanudululdlunisihdnvae benefit corporation wldluszuunguunevasinaazyilinde
msialunadnnisdn nsaisesdnsgsaiifveuingussasdisadronanlslitugforuly

wiouq Auasslsylevtasisuznelinseuveinguunglveasainsavilansall

= =t au & a = = < o Aa a

nseUMSANYIUTENIIUIesUITell Ao NMsAnwiteanudululalunisdndugsfiauuy
benefit corporation Aeldnseurasnguuelny MuITetdseusanoumauiintulu U s
TIMNUARaVSERIANTLAUTEAIARLAY benefit corporation Tuusemalngavaunsavilansall vin
ilavzliguassaviselal agals
1.5 suleuisidy

= Y o = av A a =2 < [

\Weanndermauusensuilsvesnudde As nsiasandsenuduldlalunssuensuuuy
984 benefit corporation M3nfwuNelangrunsveslsemaansgasnuldlulssmalne 9wide
eidnvaziunis@nwinguuiedadisuifisuszninanguuislvetas ngvuungansgeiusng

= a a = & g a v a . . aa = A

n1sfnwinguusludassuiisuihdun15iduidanmnin (qualitative research) 35n15Anw) Mg

¥Ya v o

AIdeaniiunisiiudeyaainuvasteyalgugd (primary data) wasunastoyayfsgd (secondary

Y

data)
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uwidsdeyaUsud 1w ngvane ngunasiuasdeddy suiidfininwivesafiisados
FUA10111999U3TY nTovvRInguunelnefiaz@nu IiuA Uszananguuisunwagnided
Wiz UAUTIINMTUIING WA, 2535 @UuuAly w.e. 2551) weesulygandnnindiaznain
vdnning wa. 2535 @Uuuily wa. 2551) uazngunaeidersfudug ludiuvesngranesisUssing
fnfinsuisudeutungmnglng mui%’aﬁﬁaﬂﬁmiwﬂgwmmawizLmaﬁ%’gam%m U
un nguuedukuy (Model Benefit Corporation Legislation) waznguanessduuasy 1uidei
finsannguneiaesszduiiieliifiueuuanssssninangmnglugesssdu sufeilfdui
npmnelussduuaigiuengrnedusuuauiuldvioll Weda swidedidondnungraneseiy
uasguesaiznaafilesanngmnevesaizinawaiieindunislungmneuidniaian daz
diuldansruiuuitnaualng fivene Seudasasdnlutadsnainas? lunmsinvidieuiey
npmnevedlveuaranigousnitu Gideldldmildaamednvasvongmneiiusngluisnusu
N150109NTBUNEIAY 'S’wuﬁismLLazLﬂi@gﬁaﬁaqLﬁaawﬁwé’ﬂﬂg]mmmlssﬂaumiﬁﬂmﬁm22
uonani FifeldmszndniianunandissznitsssvunguuieveslssnalneasUszina

ansgosnilundons Aun1siasieiiagnsnoumnINYeIITe?

Tunisinsananuduldldlunisiuienguunsvessemeansgosnuldlulszmealng

»24 91714 functional convergence Wundnnsnii Tu

ﬁ‘iﬁ'ﬂﬁmmﬁm‘%m “functional convergence
UseinaaesUsenaiivanngranedanuuansisty uioradinumiioudulunisldaunguuned
nanfte o1afingringludesiilndifssiuiianansathuusulilifemasiradefusuiiiatulusn
Uszimanils vioonafinszuinisfiorailvindnnsildoglulssmanilsanansadmnuiuliludn
Uszimavilaldlaglidesdygfnguanelfidunsane ﬁﬁai%ﬁuﬂgwmmmﬁaaawizmﬁﬁm’m
IndiAesiu §idoazfiarnsaniniindnnguuievidnlnedlndidsasearunsaldunungnasives
Useimmanizeiuinifiezfusnield mniindnnguuneilndiAsmieldunuldfliddosiuien

ngsnaivaslseimaansgosnuildluysewmelng

2 ygdisiuiendiuuunnaanzideulunaiginaiud g Lewis S Black, Why Corporations Choose Delaware
(Delaware Department of State Division of Corporations, 2007) 1.

# 9 Peter De Cruz, Comparative Law in a Changing World (2nd ed, 2007) 235-9.

2 genalsfin lutlagtuduutssswinsszuungrnsuuuaousoukasBialdsaniluwinisanngranouasnsld
@aaﬂﬁ%aaé’ﬁwmm f Max Rheinstein, '‘Common Law and Civil Law: An Elementary Comparison' (1952-
1953) 22 Revista Juridica de la Universidad de Puerto Rico 90; Rolf Landskron, Common-law and Civil-law
Legal Families: A Misleading Categorisation (M Laws Thesis, Bond University, 2008).

“ g John C Coffee Jr, 'The Future as History: The Prospects for Global Convergence in Corporate Governance
and its Implications' (1999) 93 Northwestern University Law Review 641; Ronald J Gilson, 'Globalizing
Corporate Governance: Convergence of Form or Function' (2001) 49(2) The American Journal of

Comparative Law 329.
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TndiReetu unii 3 suawu%%’mﬂumsﬁﬂmﬁamfamafuam’riﬁ’zgzﬁaﬂgmmmawwLﬁai%’ﬁhﬁuﬁu
benefit corporation tlsuansliifufennudndulunismsnguuneiieldfuesdnsgsialusuuuy
Tmidsutinsanngmnefifeatesiu benefit corporation nefnumdninausialdsduiiterili
Lﬁuﬂa‘i‘émiﬁﬁﬁ’zygﬁaﬂgwmaiﬁéﬂumiﬁ’mwmgLﬂmsﬁLﬁaTﬁﬂWiU‘%w’]i%’mﬂﬁi benefit corporation
Fulumaiihszasdueanisdais benefit corporation wenainil yuAtedwildifiuinnguanedily
adufiu benefit corporation finuuanEsaINguunelddadufuussniluvield sgals uni
4 Judruvesnsieszidennundululglunisiuufnides benefit corporation wldluuszing
Inganelinsouvesnguunglng uAdeezfinnsanifanududufesmsnguanelamziiiefuses
sUuuvassnslmiiviolyl wasfinnsandeluimnazduengunedanlulsamalne winmsuie
untiydiluFeslamsazdosunnglunguuneuidnvesing wazunil 5 1Huunasuvesmidonas
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Benefit Corporation
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Y =)

wazilsilauuwdsudu gievuiianusuiiadrdaiieayadjuinudeddddlingu® (imited

liability) UsEmiesiiianmanuduifiyarausnmannaindfienu (separation of entity) N15U3M13
IAN5VRIUTENNTEIIAEAMENTTUNITUSENN18lanTeUTngUssasRvesuTenkasn1siiuYeed

Y

Useugtovu MUsyyugionuiidnualunisueiss aennaulaziuadIneuwnuliiunIsuns Kad

q
=3

A e Fsiinssuniseiladudududiug fie nsviliddevuldsunaneuwnuainduasuliuin

a i 1Y) v Y 9] ° 1 A o PV N Yo Y Vo
'V]Ej@Lwaﬁaﬂﬂuvbjiw@u@a\iwu‘ﬂ’]ﬂgnLLVT‘UQLLaﬁL‘W@iﬂi&migﬁ‘Uﬂ’]@aULLV]UVWIUVL@TUVL?

nssndufanisvesuddnldlddelfiAanansiuiilsnionanusediorumiituudss
nszyufewtinay fuslam Usvanwu dsmuvedaindense Wy visudsmdenldingiuaisii
Lildunmiftondndudliduguilaaifieanaldaresudunsiiudlslvruddevuudidunns
rolmAnnaidesiofuilan vieunwitménelssnundndumainuszmandaludsdnussinanied
FunuAusiumniniieandldisuaziiuilslrfugioruudnnsdrelssnunsenufivussvvuly
futuiflesandasgnidndie liAnaniiznisinsnudueariliiadymnisdanuniuan
Tnglanzegrsbauitvlutlagiuivunlnguasidnwusduuidndmnd? msfadulaniegsia
oglnegrmilsvesuisnlildtinansenusiofuilan Ussvvunsedsnluussimai ussnannsideou

a o aa

AITUMNTY LANARINA1INTEIUTIUTENADUAIY NANTENUAINNITIANISUSENNLRDUTEU WU

[
= 1

wardnudurandnedalavinlndnisisendaalvusenususianisineaitdananaziindunedsauld

W3awe) fUNanBULNUNMTAUNETeUlATY

¥ va o

Z wennllonnanuuiialuAiundsdddliasy daeviudioiualunisaiunu (controlling shareholder) 8134

U
(%

wihiazauiuiinsorforuiluliisiuralunisniunude g Zipora Cohen, Fiduciary Duties of Controlling
Shareholders: A Comparative View' (1991) 12(3) University of Pennsylvania Journal of Business Law 379;
Ronald J Gilson and Jeffrey N Gordon, 'Controlling Controlling Shareholders' (2003-2004) 152 University of
Pennsylvania Law Review 785; Weinberger v UOP Inc 457 A.2d 701 (Del. 1983).

% 9 Eugene F Fama, 'Agency Problems and the Theory of the Firm' (1980) 88(2) The Journal of Political
Economy 288, 293-5.

7 fins@nvidisudisuneldvesuisniundnsariinasunelulsane (GDP) uagnuinmeldvesunauiemia
YA WUINgINIFIaTRERSuTaTINNeluUTEINA 19U USEN Exxon Mobil d51e5uusanm 354.67 sudnu
wityanigowini Tuvarisemalvefinanfasinasunelulssmaiios 318.85 Hudumioganizensn
http://www.businessinsider.com/25-corporations-bigger-tan-countries-2011-6?op=1#ixzz1QUwkx5xp Contra
http://www.forbes.com/sites/timworstall/2011/06/28/¢dp-for-a-country-is-not-the-same-thing-as-turnover-

for-a-business/.

16



Ustmgalnddnwiuannlasuieiunfaninusenilanusuiaveusednudnunluguuuusingeg
19U “Corporate Social Responsibility”, “Social Entrepreneurship” wag “Creative Capitalism”

o =

iewandbiiiuinusemadedsUssansunasdaulundous dunisusznaugsia Tusuranszuves

N15U5¢NaURaN1SNLABEILINADY a8uUSENUIA1IN “Green”, “Eco” %30 “Natural” u1lgiu
AR UBIRU WY greener product, eco-friendly product #5e greenwashing Liauandlliinin
NANAUNVDIUSTNNEAA18NTTUITMDUTNSAURIINADU NI BN ITNAR g auSBnay Ll dena

ASENUNUAILINA DY

woNAINNITUIMUIANTBIANUTURATO UFdIALLATAIIndouNlTua BednsgsAals
Aanthluiamsiisusdasguuuuesansssialilidnyusiaenndosd uwwifniinesdnsgsnaluly
| A ° ' P \ v a 1w ) ¢ Ao o Y | P
e iouarmmbsudvengluianisneliiinUsslevisedinume asdnsnidnyaesinanegly
sULUUIVAINYATY WU Community Interest Company (CIC) Mifedsuilet a.a. 2004 Tulszinaa
wvInssulidnvasduuigniinedulaeiiingUszasdieneiiausslevisadnuunnning
99U’ %30 Low-profit, limited liability company (L3C) finensduiiey A.f. 2008 Tulszine
aw%’gam‘%mé’uﬁé’ﬂwmzLﬁuu‘%ﬁwﬁwmmmﬂu‘%ﬁmf\iﬂﬁ’mﬁﬂﬂ (limited liability company 38 LLC)
ANUANETNTENIN LLC wag L3C Ao LLC Wuusemyilunastuiioasananilsliiudferu us
O X A o - o = o o vy v &
L3C msuuL‘wmmqﬂizaaﬂ”[,umiqﬁamaauuauumiﬁﬂ‘tﬂ UNTENIU A.A. 2010 LATN15851999ANS
g3fnvgusuulmidulue benefit corporation ietluniudenliiugiussasdasfansoasuly
aaAnsgsRfNauNaIusEnINUTENTLdussdnsiiingussasduarammlsliiugteviuuazesdnsi
a519U5218va1515 LA ATERINANTENUAINASUTENaUNANTTHBUT LB1TUY A9AULASAILINADY

sunanelmiaUselevinodny

2.2 ANWUZLANIZVDY benefit corporation

Benefit corporation tJuuszinnuilsvesfanisiiiedsau (social enterprise)?’ suiidnwus
@ a a A o [ 3 a o 1 | [ a v @ o a
Jufanisiigaiesatamils lnednesinslusuuuuvesuien widauuand1aiuusenmly fai
na13%"96U benefit corporation gnas1sdiutiienauauesnufenistunisilesdnsgsianaiunse
adufansieramlslundeus dAumsviusslesiliiudiay WeRansuussuiisuiuuTen

MU Snwalzlanizuey benefit corporation Ag

Usenmsivils Tuusdnmly dananluund 1 nsnensuseniingusvasdavdn Ao n1vili
fieruiilafiuuintu wiefiendn “maximize shareholders’ profit” duilupausosnisiiugiu
vaagneulunsdsmamuluuIdm uidmsu benefit corporation du AUABINISHUgILIUANT

1%
v v 3

Jonsesanslilafivuieadrailslviudfeiunsiiisssgiuied §5auamuluy benefit corporation

2\ Renfiu CIC I‘Uiﬂ@ Officer of the Regulator of Community Interest Companies, Community Interest
Companies: Guidance Chapters Government UK
<https://www.gov.uk/government/publications/community-interest-companies-how-to-form-a-cic>.
? 9 Page, Antony and Robert A Katz, The Role of Social Enterprise' 35 Vermont Law Review 59.
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Lilfdandsangnailsiagldanmsduiuionis uilimnudszasdfiagairanafundanuunas
Anndeulviiugurunioussmadie® Snuagiuguvesanuuszasslunsdnduidvitiluas
benefit corporation 3sfiauuane1eg13dnuds wazenananliiinseutnguisasduenises
996n304 benefit corporation niendmskeuiimily maglidinegifieseuinguszasdlu
nsasrailsliiugieu venaind iensadrenaiundinuuasAunndeudunsouinguszasd
Usensnilsvesnisna benefit corporation msneliiananufdrunarawindousiildniadon
984 benefit corporation fiagviw3alaifld um@udsdl benefit corporation %’ﬂé’TaM%ﬁaWUﬁq

[

TgUsrasnlunisIndsesdng

Uszn15Na89 NT9UVDITIUILATNUINVOINTINNITIU benefit corporation UAULANAY
1NNFSUNTIUUTENIILY TuuSenily nssunsinfeeiedslselevivasusentumouselovivos

¥ U

Aoevududfty uAdmSu benefit corporation WunssunsazAledsuselevilunanistunilsnes

9

54
5

b

v |

faruusiiiasagrnfenlaild n35uN15994 benefit corporation AaIAIIRIHATIILIAATUIINAT

Aunsnsgsiavsensdedulanigsianiidesidiuladsvesudem duldun gnine aa fuilaa

rULazdwIndenUsEnaunsindulanie’

Usznsflanu vSEniiludesdesnsaunianisiiulsesid (financial report) saviiesy
swmsiisdosuasiioriuiielfunsruieaniugnisnisiuresudem benefit corporation Al
wihflognaieatu uenani benefit corporation Sinthiingeandlifiuin benefit corporation
IFifunisesnslsTunisadanafundenuuazduindon lnedesdavhsenunissndulsslov
U540 (annual benefit report) ¥99U3EN*? LazAoslseiiuinlagnnsannisatiulselosians
Uitnilnadedsnunazdswandenegluszivlalaeiisuifsiuinasiveayaaaiiany (third-party
standard) Faiuléinuenain benefit corporation FearniunisasmaiuidinnuazAuindendy
Hafoaandliifiuildduiunsednslafioliussginguszasdtu® Woieudfioussning benefit
corporation warU3EnTluuds wuinluwivesnismisdasslevtinasnansenuainnsaiunisi
fideyuuu dn uwazAainden benefit corporation saNFufiazyfUAnuINATHILAgINILATEL
AldFuuIEmaug seussmmlvagdiufanisiiedssleviassusfiodafld uagliddodld

WnagitaunfnauInusenlandunisiieuseleviansisasluwatiedln

% Clark and Vranka, above n 20, 16.
> Ibid 17.
32 .
Ibid 17-18.
** |bid 18-19; Contra Briana Cummings, 'Benefit Corporations: How to Enforce a Mandate to Promote the
Public Interest' (2012) 112 Columbia Law Review 578.
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2.3 Benefit corporation: Mudanlvsidmiugsiadilen

2.3.1 ANUARINTVRLUSINA

Tulagduanuldlavesuignseanuivinveunayusy Henuuardsndoudifutuoehs
ulddn anuduivesisidunalnensananussufuvesiuilaa fuilandiuiusnnilsis
Aruiufinteutesosdnsgsialunieny futadudulunindenaud fefddevesuilnm fuilna
annsadefuuidivhliiAasansenusedenuuardsnndounazatuayuuidnildlatudsanuay
Aswandon nadinrldinaueifuilnesunuliveslfeuddyuazeeuiiny i dudiuny
ynAudiiudundedasiisilddinuardundou® Wensuaussiuanudesnsvasiuilng
vismlddnunidddidunlonelumainsianslguansisensuiinveusesmuiislrodanm
LazAwIndau (corporate social responsibility 3e CSR)*® wazlaunauedaguilanniun1eng
Tavandmuduleuisdingnn Wy visndmauasaindueiindulavaniuidvauiviaveude

'
=

AanndeuSoduduulouiaien1simuidsdy (sustainable development)® wion1umneRanssu
F19°) VDIUTEN LU %ﬂuﬁw5ﬂsuumimyj%’m&gﬂgaﬁ%Lﬁamiqﬁa” s iUsINQUUNEAA I 19U
UiEvndnnseaulidudnunl “eco” ianansinuitnldnssuiunmsndaidufinsdeduindouuar
anUSmaminenssssunAfildlunisndn®® Hudu

Tuvaziivdomansg uanuldladedenunazdunden widuslaanduliideiiuidy
watusiduulounelnefdsdsdnunarAaunndouesnauvivss fuslnauosinmanssshuesuiem
Huuidisanagnsnansaaadieldlunisssmduiusussnvindu fiduldannnsduesuidn
Uan. s () fuilgmitudfietuiitminsveewasiivsumreeansidesunsliinde

va o

asdeluainuldlavesusdn Yo lunsdawsvuskuiedosiugiideuasurulunissuiiouas

** Mike Hower, 50% of Global Consumers Willing to Pay More for Socially Responsible Products Sustainable
Brands <http://www.sustainablebrands.com/news_and_views/behavior_change/50-global-consumers-
willing-pay-more-socially-responsible-products>. Contra Gregory Unruh, 'No, Consumers Will Not Pay More
for Green', Forbes (New York), 2011 <http://www.forbes.com/sites/csr/2011/07/28/no-consumers-will-not-
pay-more-for-green/>.

* srgaziduaieniu MIvSmITansinouansisrnusuRnTouTemuUifodrLLaz Aandey 9 Luo, Xueming
and C B Bhattacharya, 'Corporate Social Responsibility, Customer Satisfaction, and Market Value' (2006) 70
Journal of Marketing 1; Campbell, John L, 'Why Would Corporations Behave in Socially Responsible Ways?
An Institutional Theory of Corporate Social Responsibility' (2007) 32(3) Academy of Management Review
946, Hiller, Jannine, 'The Benefit Corporation and Corporate Social Responsibility' (2013) 118 Journal of
Business Ethics 287.

* prmsudnveuseaiay U Yan. drsranavnantlngidey 9100 Qi)
<http://www.pttep.com/th/CorporateSocialResponsibility.aspx>

*" About Big C Foundation Big C Supermarket <http://www.bigc.co.th/th/foundation/>

* Eco Design, Eco Product, and Green Marketing SCG
<http://www.SCGEXPERIENCE.co.th/en/blog/detail.aspx?id=5&post=61>
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a v a

a Y I a ] A a v ao a .
dawnaputduusyninm (good company) N3BLUUBALNYIUIENNNINITHAINA (cood marketing

company)*

WelUTuulfisusening benefit corporation wazuseniluaianiuuleuislunisuing
NS AULAASTIALSURATOUTBIRUNTRDdIALLaZAILINaDL (CSR) benefit corporation @115

MEUANBINBAUABINITVRINUILAATIHBIN SatuayLAUAAINUS NI TngUszasAlunsnalviin
Usglevtlansisasuazimilaisguvunasdungaoulaandy

232  unasaanulvi
luwdvosdnasmudualmivemnslunisamulnie sednsilugnuausenitsesAnsily
wansmilsuazueniysuaminlsliiugfeuegne benefit corporation @1unsasfufinaI Iy

sosnslvnuinamuluragiesdnsiliuaanmlsuazusenmidlienamle

osfnsfilaiuansmiilsduldun yaddudoanauiussdnsfidndsdulandlfsjamuselouan
wistlufu® wivszasdazaiaUsslovilifuyuy deeauardaindon fildiuatuayunisians
yosyadithionaienioemamlsiiyadslisuannisdanmsld nausslevindaduayuldsuaniud
u3n fo Ustlenfluguvaamsanndouns® dadu mndtnasmudniunieivssasdazatvayy

aeAnsiaseUselovilvtuyusy fauuazdauindeulunseuq duaumanislunansuunuiiag

¥ o maAusiagnlandieaty 7 T Uan." nareurus193a555u1AU18-CSR-Aaandan ThaiPublica
<http://thaipublica.org/2013/08/ptt-best-corporate-governance-csr/>; A4 3azA1I YTl : nsel
Usm.awl. luooainsiae Bangkok Business News
<http://www.bangkokbiznews.com/home/detail/politics/opinion/sarinee-
achavanuntak/20101213/366764/%E0%B8%84%E0%B8%AT%E0%B8%B2%E0%B8%A1%E0%B8%88%E0%B
89%A3%E0%B8%BA%E0%B8%87%E0%B%81%E0%B8%A5%E0%B8%B0%E0%B8%84%E0%B8%AT%EN%BS
%B2%E0%B8%A1%E0%B9%82%E0%B8%9IBYE0%B8%A3%E0%BI%88%E0%B8%87%E0%B9%83%E0%B8%
AA--9%E0%B8%819%E0%B8%A3%E0%B8%93%E0%B8%B5-
%E0%B8%9BIE0%B8%95%E0%B8%97.9%E0%B8%AA%KEN%B8%IC.-
%E0%B9%83%E0%B8%99%E0%B8%AD%E0%B8%ADYEC%BE8%AANEN%BI%80%E0%B8%9I5%E0%B8%A3
%E0%B9%80%E0%B8%A5%E0%B8%B5%E0%B8%A2.htm(>; Lalawu SUWS Lay JUAITIU nszﬂa‘mai N3l
1hifush Asfisguiouas Uan. msviwideanid yedslandiden
<http://www.greenworld.or.th/greenworld/local/2267>; Inga "ﬁwﬁu%ﬁ" MIUNZLA UNLTPUTIALNSEZLTIDU
Yo, 41an 4 Fsreu 2556
<http://www.khaosod.co.th/view_newsonline.php?newsid=TVRNMO5UVTFOVGczTnc9PQ==>

““William H Clark and Elizabeth K Babson, 'How Benefit Corporations are Redefining the Purpose of Business
Corporations' (2012) 38(2) William Mitchell Law Review 817, 821.

 Yszsnanguaneuiauasnidlvg 1ms1 110 253Amis

“ Uszanasugns 101 47(7)(@) n1sinanngoud niuyanasssunT wagaInsT 65 #3(3) n1swnaavgeudmsu
USenvsevinaiudiuiiiynaa
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Wetnawmuiianudeanisaainadliaiuisaamuivyaiisle dnmadenuilanusing Ae
nsauluuIennianusuiaveuseyuvy daukardsuindeuiioliaonsuiuaudenisvemy

v
v Y U (3

wunsatiuayusAnsiieassastasivelilasunanauwnuainnsamu ag9lsia dnasuies

Y v 1

1l
Alifefwegraietuiuiuilaninustniinudesnisdiluamuiinnuiuiaveuseyuoy dinuuas
AIAdoN0E1ILTIATY HaTAIULI9INNITAUIENTILILIINLandliasITuTwEuIIauday
Sullnvausiedinukazdsndeuviliinmuduausetnamuniidmunglunsamuegisdniau
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Benefit corporation Lil¥5Uluua9ANITINANHALBIANITUINTIAITY UATIAUNEI81UNTY

afveAnsludnuaziinaiuinountil 1afiansun Ae wnla3alin13rsaeAnIgINaLUY benefit
corporation MilgUkUVBIANTTIAADUNENTalTLABE

2.4.1 Benefit corporation vs. Certified B Corporation
1ilana1109 benefit corporation Yy ANuUTEN1TULIAD ANEUAUTENING benefit

corporation ag Certified B Corporation

Certified B Corporation tuieisunuiennienailu benefit corporation v3atluudsminly

7l@5un133Used (certified) 910 B Lab* dluvidniildunsgrulududiautazdwindon nin

* Hope Consulting lavinisfinwauiiuvesdfuslnauazdnaaueniansgewini waznuingneunuudisiall
wualiuiiezuiann amunieatuayulassnsiineliiAnusslevidodsaunazdsuinden g Hope Consulting,
Money for Good: The US Market for Impact Investments and Charitible Gifts from Individual Donors and
Investors Global Impact Investing Network <http://www.thegiin.org/binary-
data/RESOURCE/download_file/000/000/96-1.pdf>; Clark and Babson, above n 40, 822.

* B Lab \uasdnsfiliuanmnilsfignndatulud ae. 2006 Tneiinguszasdlunisings fe msadianasgiud
Tiussliuuddvlusuamiuiuiisveusedinuuazdunndoutaznsnvaeuiudmujifnumassusanarivielsl
B Lab gﬂ%ﬂﬁuuuﬁugmmmﬁﬂﬁﬁﬂwﬂmzﬁu’%ﬁmizﬂauqiﬁﬁ] U%ﬁmmiﬁwﬁﬂﬁmaﬂismﬁLﬁmﬁuﬁ’U;ﬁﬁmﬂﬁLﬁa
fiAgdesmuimuruuardundomiolinaiulmesmisniuluegiedidu visniFesnislésumsiusesn B
Lab Tuitmuesnuldiusnsgiussdeadeaildingliidu B Lab iteituinsinaeulnglduinsgiuves B Lab tag

v

wanaInd B Lab dullinquszasdniddgdnusenimils fie nsatuayuliiiiusessuuuunnanguuneves benefit
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firsanlaeiluaznuin Certified B Corporation waz benefit corporation Wussfnsgsivluwuy
a Y] A I3 I Ao = = A a a Ao v v v 1 v o 1Y)
Wearu nanafe WuesAnsiclaianaiiinainnisusenaufanisisisedteviuiavilaulalde du

Y a

#ud fuslan gndne guvuuazdauandou®® benefit corporation fidstunfiauarsmmlsuay
fudunsiiieUsylovivesdnuuazdsuindonanavelyi B Lab usesinduudvnldunsgiusn
Feauuazdwindauild win benefit corporation lildaali B Lab fusesliidu Certified B
Corporation NlnsENUTIEAIUENIINYNUIBUBY benefit corporation waat13la® us B Lab A
atfuayulyt benefit corporation fnwinmunwlunsidselovidedinuuazdsunndenlagliuinig
ATIIFDUANINUINTIIUVDY benefit corporation wagnIn benefit corporation UszanAiiazlisu

113350509910 B Lab Adeswiunaeilunsinuinsgiuves B Lab®

aziulein Certified B Corporation fidnwauzaaiaiu benefit corporation LLazL‘ﬁuﬁug’m
‘U@ﬂﬂﬂiﬁ%ﬂﬂ@ﬂﬁﬂi@iﬁ%LLUU benefit corporation W# benefit corporation ag Certified B
Corporation Aflanuuanatsiuluaisedrfey Ae Lﬁmmﬂwﬁaﬂmﬂ’uﬁlﬂm 21 wasglulssina
ﬂﬁiﬁsaLN%ﬂWﬁ%'UiaﬂmiéfﬂE]QﬁﬂiLL“U“U benefit corporation A13#3 benefit corporation Fsvildaeing
$11 ust Certified B Corporation iuusiiieansleunssusesann B Lab feiunissusesisanuse
ldruussniiinne feudadafiuasslafléuazazilu benefit corporation 3olifld wenanil
vniSsuiisussiuinnsguvesauiuiiaveuriensneliAnuszlvirdednunazAandeund
Quiiuladn Certified B Corporation agiuigé’uﬁ%’u%umﬂﬂdﬂ N5lASUNI35UT99N B Lab azdes
HIUN9IUY B Lab uag B Lab Wugussiliuinuisndinanliuasgiunield uddmsu benefit
corporation Wil benefit corporation Azfiaulatnetayainusemlavinselevineyuyy dnuay

adunndaulunaiedlawarusenaraorinnisuseliuinlag N nsIuueIn s A RuUs L le LY aUS B

corporation B Lab @319Waiunngnu1edulkuy (model law) Al benefit corporation wagnanaulinguue
sunuuiinataauly

9 What are B Corps? B Lab <http://www.bcorporation.net/what-are-b-corps> Susan Adams, Corporate
Responsibility Nonprofit, B Lab, Shows Strong Growth Forbes
<http://www.forbes.com/sites/susanadams/2011/03/16/corporate-responsibility-nonprofit-b-lab-shows-
strong-growth/>; B Lab’s Bart Houlahan: Building More Socially Responsible Corporations The Wharton
School of the University of Pennsylvania <http://knowledge.wharton.upenn.edu/article/b-labs-bart-
houlahan-building-more-socially-responsible-corporations/>.

® Benefit Comp vs. Certified B Corp B Lab <http://benefitcorp.net/what-makes-benefit-corp-
different/benefit-corp-vs-certified-b-corp>.

“ Ibid.

7 B Lab a¢ldndninasifienin B Impact Assessment Wusnnsgidlunisusadiu visnildsunisiusesasdedls
AzlUUEEIUoY 80 910 200 AYWUU B Impact Assessment lasunisiauuazunlalag the Standards Advisory
Council (SAC) 9 How to Become a B Corp? B Lab <http://www.bcorporation.net/become-a-b-corp/how-to-
become-a-b-corp>; Frequently Asked Questions B Lab <http://bimpactassessment.net/how-it-

works/frequently-asked-questions/top-10#who-develops-the-standards>.
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2.4.2 Benefit corporation vs. L3C

]
a o

psAnsgIRanUszianuilsiilumadenlifuuiomiiuszasdazdduanislumadisjsi
Usglovillviiudsan A low-profit limited liability company (L3C) L3C LiussdnsssAadildiunis
Susosndausniiuatgnesueudlul a.a. 2008 wasndaniiudn 8 uasgiiensuuuvesnsgsiatily
1% &nwaizves L3C Ao uuisiitinnusuiinegsirdamilouuisnmlulaeiiinguszasdlunns
duflufanisiieasisausylend® e L3C 1Tuuidnisdeidussdnsianunsauarsmilslius
TnguszasAlumsuarammistelduingussasiddiuses

¥

Adeviulu L3C azagneldsyuudu (tranching system) fiievunisuanuidedlitesivzed

9

Qe

uuugeliavslasunanauLnunsamuleeniiteviuduusistlasudiseAuAunaudfoudumN

q 9

D X

a

finsdnusn dudderuiifuemnudedldunfaregduaagaiilildfunanauunumsammuannny
Aoeviuluddiuuy wivnndnisidnusevgtevuludduaenalilaiudissauaursesnalasudisy
lipsudn®! L3C Iisumnudenantnamuseiuniaiesnnnsamulu L3C oraviligamuldsu
NSUNLIUNTEALLATINTG program related investment (PRI)* e?fqﬁwumLﬁaulmdwmﬂgaﬁ%wﬂw
(private foundation) atfuayuianssuiiiniiearsisauseleviiduduuedadesiosarinves
Aunngrasyalsludiiiun yadstuagliueniun®® duavilfyaisiontuaulafiozamuly
13C lousglovtimman® og1dlsiid Jaymiiwufe Internal Revenue Service lulldoannginausiaing

Fauinmsamuly L3C dnwalalasuniseniiunnd vilviyaisdwiuannldndnagamuly L3C
wszinsedeglilasuniseniung™

WewSeulilausening benefit corporation kay L3C agifiulainfiadasesnnsiiinaiy
wanasiulaganin nanafie L3C iuusemiidwurinienisnaaidumdn nsuarsmmlsaiusai
lousitoiduingusvasAdiuses dau benefit corporation gnesdulnedinguszasdiiouarsmiils

Iafugtenulunious dAumsviuseleosidlidudeng guyunazdaninden usendesrnifiusslev

“® Benefit Corp vs. Certified B Corp, above n 45.

¥ Faudtudl 1 unsiaw we. 2557 uadguesnualslauldenidnnguuneioygynldiinisdnis L3¢ uda g
http://www.intersectorl3c.com/(3c_tally.html.

* 1eazdunvedveuingUivasAves L3C g Lawrence | Richman, The L3C: A Hybrid Passthrough' (2010)
January-February 2010 Journal of Passthrough Entities 11.

*! Carter G Bishop, 'The Low-Profit LLC (L3C): Program Related Investment by Proxy or Perversion?' (2010)
63 Arkansas Law Review 243, 263-4.

> 9 Program-Related Investments Interal Revenue Service <http://www.irs.gov/Charities-&Non-
Profits/Private-Foundations/Program-Related-Investments>.

> Treas. Reg. §§ 53.4942(a)-2, 53.4942(a)-3 (2009).

> Anne Field, IRS Rule Could Help the Fledgling L3C Corporate Form Forbes
<http://www.forbes.com/sites/annefield/2012/05/04/irs-rules-could-help-the-fledgling-13c/>.
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vouffilduldidsUsznounsdnaula wagdsfeasiduianisfioarulusila dmsu L3C dulslds
Formuslireuansianulusdlalunisdanisesne benefit corporation® iilefiansangaisiues
benefit corporation Way L3C 1isulisufiuna Townuuss benefit corporation As Asiunveyald
vosnguanefifuasosnsinaulavesnssunislilidesiuiamnnszsinsiglidilefesslomivos
faovudundnuarlunsdliilionaneliAnyseloviunyuey dnuuardsuindoudaiidmusluvey
fnquszasd dau L3C sulifeidu Ao (dussdnsiilésuauaulanndnasmusnnniniesaingamu
Tu L3¢ lasueniiunng

2.4.3 Benefit corporation vs. Constituency statute

dnwnigues constituency statute lallvesdnsifingranedisesiusgne L3C uwifidnuwuziu
msdaAngrneluseiuuaigieynynlinsmnsuidnannsadisiisUssloniveanguitfinam
Aeadasfuuism uonmilonngfodu suldun gnd1e gndn Wand suwu Awanden Hudu
uenanil viEnsannsomilfmavsslevivesuitvluszorendsenoufunatssleviszorduly

AN laDnNAe

WWIAALTDY constituency statute LAATUTEWING A.A. 1980 Da 1989 NiN15ATOUIIAANIS
pgnalalluling (hostile takeover) aTusnn® Tumeisnsaseudrfanisitlinisuseneunisues

US¥nATuLllesInudtInnrsaseuitnanisinazinsilasudinssunis vilvinssunisyaLaudes

ganAnLnsduivinssunsyalndnddneainuinnindrandiseiunds dainavinlvgneviu

[

lpsuuseleviluananie fie sAmuiiiaduliemngusvasiasasouiinanisesiauesaTudeviud
] = 1l a a 08 Y a v a N 5o 1
ganisanaalaznsinssunsya ndiiussansamyiliuseninalseneumsaau® uidnnia

wila smseudifanisedaldilufinsnsenude Uselevivaauionlussereny Wesaingasoud

a

Aan1senaldlafinusenunenagimuiussnignaseui uideenisaseudiieiiaiemingns

v A

1Al a o v ! Y a v Y A a v o 4 1 r-ﬂl aa
dullyarfanvesusvnluudivdesliusunauaraeviadnly dullnavilinsenudeyanadue 7l

> 9 Cassady V Brewer, 'Seven Ways to Strengthen and Improve the L3C' (2013) 25 Regent University Law
Review 329.

*® Brett H McDonnell, 'Corporate Constituency Statutes and Employee Governance' (2004) 30(4) Willam
Mitchell Law Review 1227, 1231. Anthony Bisconti, 'The Double Bottom Line: Can Constituency Statutes
Protect Socially Responsible Corporations Stuck in Revion Land' (2009) 42 Loyola of Los Angeles Law Review
165; John A Anderson, 'Maine's Non-shareholder Constituency Statute' (1993) 45 Maine Law Review 153;
Roberta Romano, 'What Is the Value of Other Constituency Statutes to Shareholders?' (Yale Law School,
1993).

> ﬁﬂﬂ%'umqwa“uaﬂmﬂﬁm‘ﬁwm constituency statute 9 Charles Hansen, 'Other Constituency Statutes: A
Search for Perspective' (1991) 46(4) The Business Lawyer 1355.

*® Nathan E Standley, 'Lessons Learmned from the Capitulation of the Constituency Statute' 4 Elon Law
Review 209, 211.
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A v R IR M Yo ¢ Aoy & v a = 19 A a wa
forumsziigteulilasulsslevinnnsnifiavederiulusmiiguwionslinssunsnujon
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niifieenslaifudnenimeanaindumis Geidsldlinseanngunasifieduasesnssunisvesuivy
dadulatestunsasouiriliuiinslaedisdaselovivosyanadug uenmileangievfulylsl
Fosfuin nqunassiisendy constituency statue wénMSTRINGINAITE R nsTinsunsAiles
Usglovnivesynnaduiilildgfevuusznounmsdadulavesnssumsazbifieinssunsasiasysslom
vosffieunarliidumanseiifindentingi® fail mnnssumsufiaslaisuiiauetenuuosuitnd
Tangannidesanmsaseuirensasyinlviguuuldsunanssnu nssumsfianssarile

v (3%

Wii31 constituency statute A¥I8ANATEINNTUFUANTTVRINTTUNT UigULUUmInannda

ca v vaa 1 ¢

Ldussginguszasandeanislivienalsdeusslovivasgniidiuladslunsons dunisendads

54

= =

naUselevivesdfonu Yo3ninved constituency statute Aa NSIUNNTHANSIFONIMUILATIRS
Usglevveslaruierdedunieldnld nsrdfmausslevivedfidnlideduislilaundady

L =~ - = = = U A a ¢ o a A
widuiiisamadeniinssunisasiienn3eifla® wenaindl WelasiznanAfinInyIvedm1ai
Aesenslddunalunsdedulavesnssunmsinuimfinnwvesmalegaoudiedninuaz il
AnudalauInseunsidnaeiidavenssunislumsamidsdwaysylevivesuanaduinlilygieiu

annsavinlaunnteeinesln®

el LlaNaTaUSBUNBUTENINS benefit corporaiton Wag constituency statute Wua1

. I3 | ° v o = = ¢ =
constituency statute {uusdiisan1simualinssun1sanusaddsieuselovivesyanadulseney
nsinaulalaglifianusuiinsegionu ekilafianmdsdulrnssunisdesiildisustlovivasyunna

aurTeUsznaufansvesusEniteyssluvivasyuuursednindey aseinuiy benefit corporation
nmualisgdaauiingsunsassewinuselesiliiugusunsedaindeu
INN1IANYIANWULLANIZVOI benefit corporation WazAnwILUTIULNBUIZNIN benefit

corporation WazadANsgsRAluFULUUBUANTAaTUlARUNUAN

> 9 Alexander C Gavis, 'A Framework for Satisfying Corporate Directors' Responsibilities under State

Nonshareholder Constituency Statutes: The Use of Explicit Contracts' (1990) 138 University of Pennsylvania
Law Review 1451, 1455-61.

60 Standley, above n 58, 212-7.

61 McDonnell, above n 56, 1231; Standley, above n 58, 216-9.

% Thomas G Lovett IV and Veronica R Basel, The Role of the Constituency Statute in the Shareholders’
World <http://www.lindquist.com/files/Publication/2bb272e5-b42e-4eb6-8cf7-
2126afda88ad/Presentation/PublicationAttachment/5663badc-4258-428e-82fc-
23f7ae3f612d/The%20Role%200f%20the%20Constituency%20Statute%20in%20the%20Shareholders'%20
World.pdf>.

8 Clark and Vranka, above n 20, 10.
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drulimdslaunsa wenanil benefit corporation allveuingUszasdindnau Ao szfawinuselov
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vseld ag1els uenanililleAnynUIeuiisy benefit corporation fUBIANTIIADUNTIN WL
TnéLAesiiu benefit corporation Anuituliesdnsgsiaduasiianvuzvenisneliminusylev

a o = =2 ¢ Yo 1 Y oo A 1% ) . . ' .
mﬁﬂimz‘mamimmmﬂiﬂwu%ﬂrzgmmui@L?IEJEJUﬂmEJﬂU benefit corporation W# benefit
corporation @11150RBUANBIAIINABINTIUNTIAGIBIANSATsR s sElevivasnovuluniauq

Aun1sasIaaz A densuseleviansisazlannin

fafinandnedu 21 sasgluvsamaansgenisnildoonnguunstuiosessunsdnds benefit
corporation Tefinrsanuszmsdaly Ao winladsfesdiniseonngrneianziitelditaduiu benefit
corporation sisfiiinguseuisniiannsaldeiulfdunisialueguds uasngransiiuaigesnun
1ioldafuy benefit corporation fdnwazeeals uaziauuanasanaguanelddeduiy

Usenialdegnals
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3.1 umh

H9991ndnwaILI8s benefit corporation M NLANANIINANYAILBIANTgIRATTDEUANLY
Wufsnusndulunsairsngunasiiiesesiusuuuvesdnsssnaluel dsesidiuldainnsi 21 uasy
Tudszimeansgeuisnildninguinsameiilelddsfuiu benefit corporation 1uideluunilae
Anwilundyamisngrunefiiigitesiu benefit corporation Tnetamzianzas nefiarsaniingmane
Pl TauRuUS I lUasalHdef Uiy benefit corporation laudeld aehals defiansandasu
folu fe lefinguunedléiaduifu benefit corporation u&h ngvsneamziuiidnuuredsls uay
dielsifunmureangnasidildtiasduiu benefit corporation MuAdeiagRiansmngunmsivns

Uszimnaansgorssniluaesadu Ao NYMuuAULUULAEN MNIEUDINASTAAILIT

o &

3.2 anudndulumangvuneg

TudszmAansgosng wwrnuAaiiuseniintiiluniswasammilsliungtevududfny
38 maximize shareholders’ profit lasun1sgausulagaiaguvianaszidunuluad Dodge v.
Ford®® sanilsinanudaluund 1 ndsanduiunaudasednvuzvesuseniasundaddi nande
UsEnaseiladsyanavisedadedu wenmilleninmsuaammisliunussnvsestienu wasulouie
vossgatuayulivisnadfmansznuiionuintuainmsdiiiuiansvesuisnigazdaauuin
=3 v aa % va dl' [ (3 a A N ]
Tu denin1sdyaRngvuneiiiasesiuesAnsgsianiuasundaslunslugdees L3C wagn1seen

ﬂgmmeﬁﬁaa constituency statute

d‘ Aa Y (3 o gj Y a o = v o
WlayutesinensauingUssasduainsdnfuaznsdnnisnuvesuieniisuwdadly dof
Wfiarsasialy fie nssudwnanihnvenssumdedlisusdawiulumenseld 1y mnnssuns
vsEndndulaluniaviliusdnvsegfevuidenieusiianafsoyusuniedsindon n3emin
44 - o a A 1o s e ¢ Aw A YA Y A o = ¢
nssumsideniiveaniiunistunienldaddfusslevivesusvnvsegiovuvseidedieUselovives
US¥nvisedteviutiesninustlevivesyanadu nssunmsazianuiuindeusenvserdterumnielyl

NIz le

Tusosmnududasslunisldnasiiavesnssunistu Indnnguunefiieades fe ndn
business judgment rule fifimualinssunisaunsadnaulaniegsialalaelddasiuliaugdiinis
anaulatuaznelviiinanudemedausdnniedioriu ninn1sdndulatuinasuuinugiuiii

nssumsladndulalagegduuiugiudeyaiivinzay wagnssunisiadedulalaeesdegatniinig

% Dodge v. Ford Motor Co., 170 N.W. 668 (Mich. 1919).
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anduladendviniiedselevilasgnvesuTen® nsdndulaniegsfiavesnssunisnaglasuainy

AUATBIANUNSN business judgment rule avfaadunsandulalaemidstmausylevivesusemdu

q
¥
o w v A

d1Any fell mnnssunsusemandulalumeanadafmaysslovivesuanadunietiusslovives
yARadULINsaNUsEnauiuUselevdvesusunduilvnayselevinusvnaisaglasuantesas

nssunsgenlilasunnuduasesnurannsiiuanssunsiesdanusuiamnnsindulatuinli
UEnlasuaudeig

FrethwesrRfitiniude Al Revion v. MacAndrews® dowfiaasslunid Ao U3m Pantry
Pride nilslugianomanldimsiauonaiiiotourasuisn Revion danssun1suas Revion s
n33UN5Y84 Revlon UfasAiauauas Pantry Pride uazniisnisiitevdnidsanisgnaseuirianis®
u$31 Pantry Pride #51A1gsni151ananglaussnedu MacAndrews®gforiudsthafiunilessiona
Tngdeinssumsiiavthiwszmsufiasaiaueilvianmganinduaueduvinlvgfovuldsuau
Ao N53UN15004 Revlon 81931n3nsevivesnulunisldnasfidianisgsfauasnisiudnaus

¥94 Pantry Pride agvilmidmilvesuseviasuanuidsns

aalunildnmdnliogsdaauin mndnnghilfvhdiaueiiieazasouiinanis (tender
offer) n3suMIARsinNsAIREsUAIauaLiiensouiRvnvie lailnefddaUsslovivesuivnuay
ferududdy uidledmmdaauimaseuiiiuasfnduogauiuouud nnifufinssumssios
fiansauniaslovidugsgnduaziindeuismuasifevulunsusneunisdndula niives
nssumamdoudifisainiififideddeduindu nanfe nssunsasdesinihfimiterilrmang

1an% d1u8919994n55UN13U09 Revion NIMN1sTuAaueei i milidemety Aaueddn

® Uszananguuneunisiasndvduaznss Ui usenumasudang w.a. 2535 ldlddyafdnvuzusmén
ngvinei3es business judgment rule 13 wdnnisdainanaumngluwssedydfvdnninduazaaamdnning w.e.
2535 1051 89/8. dwunudeuiiisanu business judsment rule 9 Samuel Arsht, The Business Judgment
Rule Revisited' (1979-1980) 8 Hofstra Law Review 93; Alfred D Mathewson, 'Decision Integrity and the
Business Judgment Rule: A Theory' (1989-1990) 17 Pepperdine Law Review 879; Ralph S Peeples, The Use
and Misuse of the Business Judgment Rule in the Close Corporation' (1984-1985) 60 Notre Dame Law
Review 456; Franklin Balotti and James J Jr Hanks, 'Rejudging the Business Judgment Rule' (1992-1993) 48
Business Lawyer 1337.

% Revion, Inc v. MacAndrews & Forbes, Inc 506 A.2d 173 (Del. 1986) dnuarudeutisafuai Revlon g
Stephen M Bainbridge, The Geography of Revlon-Land' (2013) 81 Fordham Law Review 3277.

" Revlon $ulo1faiausues Forstmann fiaussiansienimieusanaduidevluineg Aynitunulilsionns
fﬁaLauamm;:il,auaswmmaﬁ'uﬁﬂ Feulvdue Liun no-shop provision, lock-up provision ¥ag N15HI%UA
Asssuealuns@ndaya. 9 T. Richard Giovannelli, 'Revisiting Revlon: The Rumors of Its Demise Have Been
Greatly Exaggerated' (1996) 37(4) William and Mary Law Review 1513, 1543-4.

% MacAndrews & Forbes Holdings, Inc. Lﬂuﬁaaﬁuﬁﬁé’lmﬁﬂumimuPpJ (controlling shareholder) w84 Pantry
Pride

& mauaaiﬂuﬂiiﬁﬁ ﬂ'ﬁiuﬂ’li%ﬁmﬁmﬁﬂﬁa&m;:J:‘Vlammmm (auctioneers). Revlon, Inc v. MacAndrews & Forbes,
Inc 506 A.2d 173, 182 (Del. 1986). QLW&J William M Lafferty, Lisa A Schmidt and Donald J Jr Wolfe, 'A Brief
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Introduction to the Fiduciary Duties of Directors' (2012) 116(3) Penn State Law Review 832, 852-858;
Bainbridge, above n 66.

® Revion, Inc v. MacAndrews & Forbes, Inc 506 A.2d 173, 182 (Del. 1986).

" eBay Domestic Holdlings, Inc. v. Newmark, 16 A.3d 1 (Del. Ch. 2010).

2 9 Factsheet Craigslist <http://www.craigslist.org/about/factsheet>.

" Brad Stone, EBay-Craigslist Fight Is About Kijiii and Control, Complaint Shows The New York Times

shows/? php=true& type=blogs& php=true& type=blogs& r=1>.
™ Jordan Robertson, ‘'eBay Wins Lawsuit Against Craigslist, The Hoffington Post 2010
<http://www.huffingtonpost.com/2010/09/10/craigslist-ebay-lawsuit-e_n_711795.htm(>.

> eBay Domestic Holdings, Inc. v. Newmark, 16 A.3d 1, 22-3 (Del. Ch. 2010).

" bid 33-5. s1eaziduaiiertuinislunisdestunisasevirianis 9 Joseph M Grieco, ‘The Ever-Evolving
Posion Pill: The Pill in Asset Protection and Closely-Held Corporation Cases' (2011) 36 Delaware Journal of

Corporate Law 625, 641-4.

29



msaseudiiansvilidndiuiures eBay Tu Craigslist anasniovaz 28.4 \UuSovaz 24.9 vesiuy
Wavnadusinarily eBay lu'awLﬁaﬂéf’;LmumaqmuLﬂuﬂiiumslé’lﬁaﬂmﬂﬁm’auﬁwaq eBay 1oy
niuutusiidansidonnsaunis” eBay Jniaftugaalnediain Newmark uag Buckmaster
1¥38nstesiunisasouirfianislasiivey iWosnnlifivminansin eBay Uszasazasauirfonis
199 Craigslist Torodusznsnilsnas Newmark wag Buckmaster fio aaasiodl#38n1sienaruite
Joetudly eBay 1¥1A50UATEY Craigslist waziUAsunlasimusssuaInnsues Craigslist 9n7iiu

o w

¢ aM 1o = ° & s A1 va ° [
asAnshiAdedamaiilaluesinsnyslnfanaiilsdud gy

Fanmusenisnilsluafidl Ae nssunsanunsadedulaniegsialasadeafeinusssuves
aaAnsuInnIUselevivesiionusenilinelalivioly

mavesasgaaslaimAinnuninisliiinstestunsaseuhiansvesnssuns
aoafiveu Wlpsn1nUsznisusn eBay lldnszrinisedndlag Awandiiiiuin eBay Uszasdazidh
AsoUdN Craigslist wasdausdn eBay Usvasdazidnnsaudn Craigslist fluenavinlddreiiiosann
Newmark wag Buckmaster Afiosiulusnuiifissmediazdostunisasevirianisldogudr’® ma
1897199619989 Newmark uag Buckmaster ina1231n75tlasiunisaseudianisiuiietesiu
fausssuesdnsvesauiuilslidu Wosnnisnsgyidndrnduniseeniuin Craigslist lafléss
Uszasdiiagsihuiteriuyadmaasegialsifuuisniinanzdoulusasginawsiiosiiugsialunns
waraminls Fudunsdadontnfivesnssunsgléfuanuliidedolansldingmunsvesuaty

WALIS "

Tunmanileorananilainnisnserirvesnssunisnsaaadunisnseyiiuauaisuniug

q

(%
P
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77 eBay Domestic Holdlings, Inc. v. Newmark, 16 A.3d 1, 42 (Del. Ch. 2010).
" aaldinasifiusuldlued Unocal unfinnsanluafiinnisléiinistiostunisaseuifanistuseuniels. g
eBay Domestic Holdings, Inc. v. Newmark, 16 A.3d 1, 48 (Del. Ch. 2010); Unocal Corp. v. Mesa Petroleum
Co. 493 A.2d 946 (Del. Supr. 1985).
" @3Liuves Chancellor Chandler Tu eBay Domestic Holdlings, Inc. v. Newmark, 16 A.3d 1, 61 (Del. Ch.
2010):
Directors of a for-profit Delaware corporation cannot deploy a rights plan to defend a business
strategy that openly eschews stockholder wealth maximization—at least not consistently with the

directors’ fiduciary duties under Delaware law.
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a - A Yo o o . . av Xa
ieUselevilun1sAinwinguunelddsduiu benefit corporation 413dBURITUINVNY
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81 « cal & v Iyu [
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Model Business Corporation Legislation (MBCL
thlufinnsaninagiuemdnngmneingny benefit corporation WY ssnsiianuazndndulitua
$g9i199 Fuongmaneiluteduldde B Lab™ ¢91e MBCL Waunngunesduuuuanainiiurestn
ngvaneluaasgang deldemveangrinefunuuifieaumngaslunsusuldluasgvesay
vl wonandl fingmnefuuuuinuiuasUiuussngranelaeBamiufesnisvesinawudid

anulszadazldnalamsgsialunidymdsrunasduindonduddg®

8 Scott J Davis, Recent Delaware Cases Regarding Poison Pills, The Harvard Law School Forum on
Corporate Governance and Financial Regulation(2010), available at
https://blogs.law.harvard.edu/corpgov/2010/10/10/recent-delaware-cases-regarding-poison-pills/#more-
13270.

QLVQ\IIM David A Wishnick, 'Corporate Purposes in a Free Enterprise System: A Comment on eBay v. Newmark'
(2012) 121 Yale Law Journal 2405.

! Model Benefit Corporation Legislation with Explanatory Comments B Lab
<http://benefitcorp.net/storage/documents/Model_Benefit Corporation_Legislation.pdf>.

8 andusnvesnissia MBCL 9 Kyle Westaway and Dirk Sampselle, The Benefit Corporation: An Economic
Analysis with Recommendations to Courts, Boards, and Legislatures' (2013) 62 Emory Law Journal 999,
1010-4.

® Model Legislation B Lab <http://benefitcorp.net/\egislators/draft-legislation-for-your-state>.

31



uATiNansan MBCL Tuddru lawn druwsniduuniinisilasuanius druiiassinnie
YaUingUszatAves benefit corporation lunisnalminUsslevasisue dunaiuiinieaiusy
RAVDINTIUNIS hazaIUNFINA8ANUlUTIla

1. mswaguanue

MBCL fanuadnminusenialulssasdaziudeuaniusifu benefit corporation U34"
fananazdedldiunsoysiinnivssgugievuseideedesasduauvesievui fdnseon
Ao Tnefdefuluyntu (class) fansilaroonifosasazuuu® nslédudesatuayuangforiud
ansluaveiforfuiuadiianseanidssvinlfifiuinnisidsuaniugu benefit corporation
HuaseddyIsdedldudssaivayuangiouduiuunnmsznsivdsusonegidu benefit
corporation NS¥NUAUANTURITOULALNTY UALLYWAEINY 1IN benefit corporation TiiUseasdii
wdndufnaifieusslevivesssrvudndelufannsadsugugnduduuidnilulilngends
Feoavesidevusuiulitosnitasduauvesiievuilidniesndsa® matmundnuazivinli
benefit corporation i sieadadioaniuzlunisdu benefit corporation masall mngdevuiiui

n3tlu benefit corporation lildneliminuszleviusogslaniediouliussasiazanidunisiiie

Uszlesvarsnsuzmilaulusmnualfgouilasuaniuzldlauslnslaidrdoaanusem
2. vauingUizasAwuas benefit corporation Tunsnalitinussleviansnsae

MBCL lammunveuinguszasdves benefit corporation lunisnelminuseleviaisisue
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# Model Business Corporation Legislation § 104(a).
* Ibid § 105(a).
* Ibid §§ 102, 201(a).
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*"Ibid § 201(b).

* Ibid § 102.

* Ibid § 201(d).

® Franklin Balotti and Jesse A Finkelstein, The Delaware Law of Corporations & Business Organizations
Statutory Deskbook (Wolters Kluwer Law & Business, 2014 ed, 2014) Corp.—129- 30.

* Model Business Corporation Legislation § 301(a)(1).

33



1. WDeYUYBY benefit corporation 183

9

&

2. gn31e Wiina1UVee benefit corporation USENlULATaUALENANFUA1YBY benefit

&

corporation

[ v al

3. gnAwe benefit corporation Tugnugidudiiladsunauselovanmssuiufanisves
benefit corporation

0. guruuartadodudieulnefinsundouauiitos

5. anmwandesluiuitusazanmuindeuvedlan

6. Uszlomilussevdunazszozenues benefit corporation SusiudeUseloviifionaiin
Fufu benefit corporation 9NkHUALAUTIARIEZE1 waradulUlFAUse o
fanan1asindumn benefit corporation fdnumuedifuesdnsiliegmelinisniunm
YIYAAALR Loy

7. ANNEIN150V84 benefit corporation TunsneliinUselevillaeiiluuazuslenilag

RNZANUA LY

uananil MBCL Idseyliegnsdaudsinnisufjianiniiedslag veenssunisitoganeld
YouUTngUsrasuaIn1IRe benefit corporation liinasifiureuingusvasdlumsnelmanusslew
assaughluuasysglovdassuglnsamneagasiuiioindunsnsgiiiiousslovigaanues
benefit corporation’ A135z Uit wiiondrsdeduiuvgruluieantdfivesnssunisiin
nysunsdesflanthlumsizeliifnnalselovinuasegiavesuitvmuaznssunisagsiad
dndulalaedausslovivesifioumiloUstlonivemanady

Usziiudgmitenaiiniu fe nssunsazdrilsfisusslovivesyanalayanani aniondn
Usslomivesyaradurdemilsieladedrmiavienintiadodulsviold MBCL fvuadinssunis
¥84 benefit corporation liiddaslsinuddyfuusslovivesyana nguyana ssdnsudeiladed
nanisumnluninsslevivesyana nquyana ssdnsvizetadudu Guualimsimunlidaudsly
luntlsdouianmiausin benefit corporation Aga1sUTElevUvRIYAAE NUUAAR DIANTNTD
tadelamilonitusslemiveaddunietiadedu msliimiintuuslovivesynna nauyana 09dns
visothislafileliussginguszasdlunsneliAnuseloviasisazmluniousslovimssaslag

LRIILANLIRIN A uaLeT L Tundladeus Aasiaus ™

2 |bid § 201(c).
> Ibid § 301(a)(3).
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* &N business judgment rule Wundnmslidasziunssunisludndulomegsia Tnemasylildnasfidaves
aluitadeimaindulavesnssunistugniesviomsauviels iosmnmalaildoglugusfiannsadagula
Turagshald uasmneasvihgutufagsiligforudlivuiesunsldnaeftavesnssunmaiafungmangdll
Fugn vonani fevuiildifudetumslinasiiavesnssunmsiannsadiumslunsdulfoguén g Cede &
Co v Technicolor, Inc 634 A.2d 345, 360 (Del. 1993); Aronson v Lewis 473 A.2d 805, 812 (Del. 1984); Johneth
C Park and Doo-Ah Lee, The Business Judgement Rule: A Missing Piece in the Developing Puzzle of Korean
Corporate Governance Reform' (2003) 3(2) Journal of Korean Law Review 15; Peeples, above n 65.

* Model Business Corporation Legislation § 301(e).

* @ Ibid §§ 102, 305(a).

7 MstlosnAunuuiv (derivative action) Wumsliavsunyaaaduitlildnssunislunsitesafiunuuien ey
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11037 1169 hay NI UYAUITTNUMIBUINNG W.A. 2535 1IR3 85
wifinsilesafunuuignzneliinUseloviuwnuisnuazdfouudnusing idieiulddniiesnfunuuienlu
smUseleaidium 9 Daniel R Fischel and Michael Bradley, The Role of Liability Rules and the Derivative
Suit in Corporate Law: A Theoretical and Empirical Anaylsis' (1985-1986) 71 Cornell Law Review 261; Roberta
Romano, 'The Shareholder Suit: Litigation without Foundation?' (1991) 7(1) The Journal of Law, Economics,
& Organization 55; Daniel J Morrissey, The Path of Corporate Law: Of Options Backdating, Derivative Suits,
and the Business Judgement Rule' (2007) 86 Oregon Law Review 973.

*® Model Business Corporation Legislation § 305(c).
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* Ibid § 102.

% bid § 301(d).

" bid § 301(b).

" Ibid § 301(c)(2).

1% Clark and Vranka, above n 20, 27-8.
1% Model Business Corporation Legislation § 301(c)(1).
% Ibid § 302(c)X(1)-(3).

% Ibid § 302(c).
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andunisvesusenludiuiianig wenanil unn benefit corporation lanusanelminusglavu
anssauzasinmualilunisdeusaaniaus public benefit aunsnasutefivguassalunisaiiunis
Wenalmiauselovdasisagmunnmualilamne !

Hesnninguszasdndnuasnisdads benefit corporation Ao nsneliAnussloviiud
as1snzuaziiialiiAnAuwLtadn benefit corporation lédniunisifieussleviatsisaeee
WY1939 MBCL AMnual benefit corporation é’faﬂs{’fmmgmﬁuammaﬁa’m (third-party standard)
HumtSananisuszneunismednudrunaracandouves benefit corporation Inefinnsaninua
M3UsENRUMIIUAIALLALAILINdoNTes benefit corporation eglutnausila wazuITnsdoadame

NANNSASIEBUAIE 12

" Ibid § 302(a).
% Ibid § 302(b).
% Ibid § 302(a).
"% |bid § 402.

" Ibid § 401(a)1).
"2 bid § 401(a)(2).
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iiolinavesnisnsiaasudainuindefie MBCL fmualiunnsgiuresyanafiaudosd
Snvnedal® anesgiudananazdeslifnanmsiaunlagesdngd benefit corporation muAay
warnsinnsmaTesmMsUsEnaumsiuiiauuardanadeuiuasdesinlnedifaudenglu
A153LA5 89 HaYEIN15USENBUNITAINET2 WBN9NE benefit corporation AesUsznaale
yamaneueniuiimdninasiflilumsanaianausneumamesnudinuuazdsnndesluningam
Atinvesdninasiitldluntsdiunesiuy Jevesnssuns winaw WweaviessAnsiidity
Auan1seaNUANINMILaYAIUANNSUAluUSUUTIanNaE nsvuunslumsualulsuusamaninas
viensrurunslumsuiudasusanndnlussdnsivimiilunsudiluyfudsandninust was
LBNa1TNeAIUNITIELLAnITI8 Y uYesesdnsluduiiliunannnisaduayuvededdngdu way
AnuduRussuenvnelfiinanuasdeinduselovifidauwdeiusening benefit corporation wag

[ A o Y e’114
NANTNNAIUIAANLNEUN

wana1Nil benefit corporation desaalatnetayaduy laun Yoves benefit director &3l

WAy AMBULNUTA benefit corporation d1elviiunssun1svesusTn (Judu'

3.3.2 Delaware General Corporation Law

iiouseleviilunis@nwngmuneiilddaduiu benefit corporation {Lsundusnsetis
ngvangluszdunaisiilddaduiu benefit corporation Aa nguuNBvRNATEIAAIWISTULNAN Y
aniigdewdenngrnsvewaignanninfnvudomnuisniaualnguazdn Suaunnan
nedoudnndlunasznans uaspwannsusznaldnginasidilddaiuiiu benefit corporation lu
Feudsau a.a. 2013 warlufudesrfuduiivionsuan 17 vionaanadowbu benefit
corporation'™® ngunamitiEIfu benefit corporation AunguavesLaiginaiuIfoglu TITLE 8
294 Delaware General Corporation Law (DGCL) IneUgyejtu Chapter 1 Subchapter XV waziing
MuuARITeves Subchapter 1laglaniziatzasae “Public Benefit Corporations” Subchapter i
UsznaudengmunesIuam 8 1ns1 (Faukinms 361 auas 368) nuinevesasgaaIasisen
benefit corporation 31 public benefit corporation WieRoansiiudndn benefit corporation il
Snqusrasdlunisiuduiamaiieusslevtiaisnsas (public benefit) aldusslomivesyananuln

~ A % % =
ﬂuﬂ/iux‘iﬂi@@\‘]ﬂﬂ{[,ﬂ DIANTIUUS

WosnnunUgyalflu Subchapter XV AvUALATIEING NI ULTDINLANGIIINNL LN N

TddsAuivusenialy lunsaiduilidednels 8 wasidsnanfimaniilufieglu Chapter 1 3190

9 Ibid § 102.

1 sgfpvennasgiuiiyarafiasiauuarliuinislunsnedey 9 http://www.benefitcorp.net/third-party-
standards/list-of-standards

e 9 Model Business Corporation Legislation § 401(a)(3)-(6).

He 9 Alicia E Plerhoples, 'Delaware Public Benefit Corporations 90 Days Out: Who's Opting In?' (2014) 14

University of California Davis Business Law Journal 2.
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General Corporation Law sntivinyilildaseaanuwauzuns public benefit corporation 141 1399119

= gj a o 14 [y P 14 I Y 117 dy v wa
sanzifoudsuisn mslewiu nsdanisussaugiovu Wudu' wenainil undyaFlu Subchapter
XV lifinalgdsrunuusemaunlaly public benefit corporation!'®

ieUsglovilunmsfinnsanuisuiisussninsngmaneduluy wie MBCL Wazngmaneves
UATHAAINIT qwu%%’aﬁazLLaﬂﬂﬁsﬁmmwwﬁ’mﬂamm DGCL soniluddau Mua druusnidudos
MsAguanue duiidesitfeveuinguszasdues public benefit corporation lunisneliiAs
Usglewilansnsas daufianuindreninfiuazanusulauenssunis wavdiuiidingreanulusda
nsuvinsinnsaneenduddusnanfielaenadostunisinuiluiite 3.3.1

1. mswaguanue

mnuseninlluszasrazunlumisdeusaaiaudiiiolldounlasaniuzilu public benefit

. A o a v A v a o Y a v av y ) . .
corporation #393¥A1UTINAVUIENUS UL IRV EnAlAa1nn1sAusINTU public benefit
corporation #3aiin1suaniiuriu public benefit corporation duvinlianuzvesusEnUasuwlatly
.Uu benefit corporation Us¥WAINaIEARaldsUANBUEBNIINYToUTeIUTENTDIMUlAYlaSY
=] CY 1 4 14 v gj v 1 2 ¥ A ao dy I .
devadvayuegeosTosas 90 vosiunanundulisIntwiunuIemdea uan (outstanding shares)

] ! & ' < v A daa a = ~ g 119 ¥4 v sAo v PN
vosuluuiazdy (class) liasiluiuriinfitdvsesnduwielifnu’ fhevundadunsvaey

anndu public benefit corporation 4a@nss89vand Court of Chancery Lﬁ@lﬁugﬁw%ﬂwmﬁﬂu

s1amdusssuliwnmu'®

117 public benefit corporation Usvasrazilasuaniuzduusdnialy public benefit
corporation fisnanagdesuilunisdeviaasiauslaefinaouinguszasdfiaziiu public benefit
corporation aenlagagsasléudesativayuangierussisesaadlumuvosiuriomndulisd
HuiiuTendeRuan (outstanding shares) vestiuluudazdy (class) liinduiurdaiiiavseondes
videlifinny nginausidsafuldfunisaiusuvienaniuivud sndusuiinavilih public benefit

corporation naneLduusenirly'?
2. vauingUszasAuas public benefit corporation lun1snalviauseleviansisue

11m37 362 909 DGCL Tarnuaundnimaluin public benefit corporation tJuusEna
namaduLianalaninilsuaziiieadsusslovdarsisaus liinasidulsslomiiesdanisddlavse
Uszloviivateds waznisaanisdeudulismemusuiaseunazaitdananinudsdy tialwiia

Uselevid1edu public benefit corporation 3¥ABIUINITIANITIneNa1UUTE oV VDN YU

"7 Delaware General Corporation Law § 361.
" bid § 368.

" Ibid § 363(a).

" Ibid § 363(b).

! Ibid § 363(c).
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Uszimﬁmaa@’ﬁ%lﬁ%uNaﬂ'iwmasi’mﬁﬁaé’ﬁﬁ’zgmﬂmiﬂizﬁflmﬁasi’lﬂﬂv] 284 public benefit
corporation wazUssleniansisaediivenldinunlilunidouiaaiaus DGCL IHuenUszinm
v09Uselavia15150uedt public benefit corporation #asneliAnesnduusslevtiaisisaeiialy
warUsylowiasisaslneanizianzas waziivunll public benefit corporation Gaasnuady
Ustlemfansnsasiluuassslovdassarinoanyinvasivsinlssasdadolhintulilu

v A a 6 a 122
NUEDUIAUNEUD

dieliAnaudaau DACL §eldlimionudin Usslevasisae (“public benefit”) 31
HumsnszvidineliAnnausslevilumauin (deidunsusaminaiie) senguynna asAns guwy
veustlovd ngulanguwiasounnimilangy (yenwileandieu) uasnauszlovtifnan
sudaudlidrAnanzraiiieaiuials nanaa Tausss lAsegmans n3Anw anmuinden
IIIUAR NTUINNY AEUT Inenans vsewmalulad'?

uenNTwazunueslTzlevilasisay nilideusaaiiausues public benefit corporation
szdasinuasazdendosiusulinn Fevesudomn ﬁagmaw%ﬂw ANYUENITUTLNBUAINITVDS
UT¥ F1uauviu 1dudu'® public benefit corporation SadesszyliludevesuIgniniu public
benefit corporation Tnelddate PBC w3e P.8.C.'% iieliiansnsavuldfuiitesdnsgsfavosmuiu

L2 d' 1 a o o.';
DIANINLANAN9NUTENIN2 LU
3. MUNNLATAIUSURAYBINTSUNIS

wil DGCL Wsmuanthiivesnssunisvesudsninluliudslunias 144 drdrendfilunis
Uﬁﬁawﬁwﬁé’wmm%ﬁméqﬁm (duty of loyalty)!? ws Subchapter XV l@ifanuaniirfives
N55UN15783 public benefit corporation Wlagtaniziaisasuazdinnuunnssegadaauduniii
199n351N13V09UTENTIU N3 DGCL SyefAnguuneindaeniifiveinssunisuenasnuain
ﬂgmmaﬁ’ﬂﬂL“flum'il,awwLLamaiﬁLﬁuﬁﬂmﬁmammﬁﬂﬁiﬁ public benefit corporation fiA14

o w o

wanesanusEnIllegniidednyvinlildenahundyaanlddsduiunssunisvesuTenyaluan

2 1bid § 362(a)(1).
 bid § 362(b).
" 1bid § 102(a).
' Ibid § 362(c).
126 peeL Lildtydaniiivesnssunislunisufoanthidisanuseiingeda (duty of care) Fsfasfiansanaind
fimnwivesmaidundn adfiierdostunsufianiiiseainuszinge Yswesnssunis g Graham v Allis-
Chalmers Mfg Co 188 A.2d 125 (Del. Ch. 1963); Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985); In re
Caremark Intern Inc Derivative Litigation 698 A.2d 959 (Del. Ch. 1996); In re Walt Disney Co. Derivative

Litigation, 906 A.2d 27, 53 (Del. Ch. 2006).
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14 uns5un15999 public benefit corporation tasudanaaesiu MBCL Niaueliinisninun

ngLnaeIentiveInsTuNISdunsenIziazae?’

DGCL Vayefnthivasnssunisififiesnnsiie Tnofvualianenssunisves public
benefit corporation fnifidesusmsdnnisianisves public benefit corporation Tunnsfinanuy
Usglovimanisfuvesiiieviu Uszlomigsgauesiilisunanssnusgisnnanmssuiufanisves
U3t uardsgleviansisaginlunioustleviasisaslnsanziangasdsildmmnlfognadaiau
Tuntlsdousanuniausaes public benefit corporation'?

wa 1

Tudun NS URAYDINTINNITURY public benefit corporation DGCL UeyajAanssunisiaill
‘mﬁwﬁ'm’ap:iléf%'wwiasaﬁmﬂmiriaiﬁlﬁmiziaéuﬁafmimmaa public benefit corporation'?® vinli
yanaienalasuuslovianmsauiufanisviedievuliienaFeniedinssunsiuialuaiy
dumanlumsneliiAnuszlovtiarsisugld daunisilosinnssunisnseyiniantii filansiesnd
anunsaisenbinssunssuiavaldandemels egslsid DGCL Tinnuduaseaninssunslae Uty
1 mnnssunsldfnaulanssiinisesidlnegnavilsuuiiuguiitinssunisldindoyaiiasudauunld
UsENauNISNANTN Im&ﬁauﬁ’uaaEJﬁﬁaSuaﬁaujaﬂuﬁiﬁt’f@aaﬁﬁaasmauLmamaiumsﬁmsmLLaz
daaulansginnig uagnssumsldfidnlfideludeniu WiednssunmsldufoRnihilasveuudn

AssUNIShlARISURR >

wonani DGCL Femunmadonliu public benefit corporation Wiisiiiy namAe public
benefit corporation 813 1WUATDYALIUAUTURAVDINTIUAST M LUNTSFoUSAMREUTIN 9N
nssunslianansaufiamuviilag Angranefvuaniily Widnasieiinssunslaufiavng
FepLga3n (good faith) wé videuswmarlifeinssumsyiiisniiilunisufoanihidee

v 6

Fodndgasn (duty of loyalty) Wieusngdeiinaseinssumsluladidmladsludeiu'*

WanssuNsNsEyiRaning Tnevangddnsisenlvinssun1ssulia Ae US¥m DGCL Uyalfln
a 4{‘ 1 1 YA ¥ a0 a o . . . ] U Y ¥ d'
nSyaradu lawn gieviulunisiiesndsnenssunmsunuuiem (derivative action) Wuiulaggiieviui
a a v @ v v = = = A v v Ao o a = a v g
ansflesnfdonlugtiovuauisivionateaudedeouluiuninisdnidunisiesnfunuusgnidu
et tesiovazassvosiuiunvesusenlag st wiuniuiemdedunn wnduuieniion
neidevlunaiandnning gheviuaufevionagauniulesnitosazaovoiunianuausiya
VunuTIARaIneguterdedus sy aeaasansgels M saflesnAunuustnsenssunn

NSEYRANTNNLA >

" Model Business Corporation Legislation § 301.

%% Delaware General Corporation Law § 365(a).
" Ibid § 365(b).

% Ibid.

P! lbid § 365(c).

2 bid § 367.

41



4. anulusala

Lﬁ@ﬂﬁ]ﬁﬂ’j’mqﬂszaqﬁwé’ﬂmaami%’mﬁ”’q oublic benefit corporation @ wiieliusenass
Uselawdarsisarlundous funisuarsmidilsuaziiioldifnaaiudaiauin public benefit
corporation MdfiunmsifieuseleviiassazegrauinsaiwodinisinunuiasnnsTunsdaduls
public benefit corporation fassfiunisaafilamnunlilunisdousaaviaus

1

DGCL wualit public benefit corporation azfesdnwedayadulszdmng aaatflviug
doviueliveyainusdnlaasiauseleviaisisagaanlamuualilundsdousaaausuasla
atvayuUseloviasgavesilasunansenuannisaniufanisvesusenuamseld agls lne

Joyafisedliiugiioiuazdesusenaumedeyaseluiiluseaioy '

1. hwanefinssumsldsmuatudioduaiudselomiansisusiouselovigaavasdi
lpSunansEnuaNMSALEINAINTTYRIUTEN

2. wwsgwinssunslfifeussifiunnuianivesuddnlunisdiunsiiinuss o
asnsaszvzeUsslevigigauesiilasunansenuanmsiiiufianisvesuieh

3. UswmuszauanudnsalunisihlugussguiiiesiunmsliAnyseleviasisasvde
Usslevtigsgauosgiildunansenuanmsdnduianisvesuism Wefiarsanluse
Whsnefinssumsldimuety

4. wansUszidiurnudiiavesuisnlunisluglimunedinainasnsatuayuusslov

anssuzviseUsElevigegavesiilasunansenuanmsdniufanisveuTem

wonandl DGCL FarwunBuniadenlaiiu public benefit corporation Tanunsafmualy

wilideusanrausrsetetirulvidesnszinsiiuAnaninguunemualame wu'*

1. vignanalamedeyadinnandiwuliiugteiulesasinitasslienss
2. Us¥nanansadnauedeyatnanusieasnsuy Lag/vve
3. Uivnenaldinmsgruvesyaraiialunisusaiu uay/visevesunididesusesanyanad
ANUP9UsERIUNSARUNS luNSLEs NES 19U L levIa151 5L 989 TN 9Man 8 9 e 196197
o A a ¢ a a o a A & | a A Ay v
seylunilideusaaiausvesusvnseiiioUsslovivoinguvisoynaaduilasuranseny

1AN15U5ENBUNINITUBIUSEY)

3.3.3  danansaUFauiisussndnanguaneduiuy (MBCL) Wazn)uungvasuasgiaaiwas
(DGCL)
dlefiansannguunefldusruiu benefit corporation WiaTdunguunesuwuusazngugly

FEAUNATTUAD NUITTDmTDULATLANATY Al

3 bid § 366(b).
B4 1bid § 366(0).
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[y [

Uszn1susn via MBCL way DGCL flanundiendsluninnsldaanudidyiunisiivun
nounasinlddaduiuesdnsegne benefit corporation LiiafnaInngnusinlddaduiuuTENalY
waznnuevsaesiidnuusilosiuiindrofu Ae n1simvueli benefit corporation Fosseywau
fnguszasdlunsindal lunidouinasiaudliogedmauiniuosdnsiuammilsuasiiiusia
diereliiAnussloviarsiang wingrunetsasafinuaisnislunisseyveuinguszasdlunis
AeliiinUsglevdarsisugliluntsdousansiausunnd1aiu nanife MBCL AMMuAI1voU
fnquszasAdiansuszian fe veuinguszasdlunisneliAnuseleviarsisuzimlluazvoy
Taguszasalunisneliiinuselegdansisuslagianizianzas MBCL LaladsAuly benefit
corporation fiasnvuavauingUszasalunsneliiinUselevilagianiziatgas us DGCL TaAulv
public benefit corporation #asszyiuisniiTnguszasdlunsnelAnusslovdarsnsmeitaly

warUselevilansnsaelaganiIeansad

AULANFNIUNITANNUAUTE LT UAI51TUE IALLANIZLANEIINUS NG 99N WANATUYD

& P ) a 1Y) a ¢ P . . v
nouneNsaeInanliiudayuuessnaiuluisesUsyleviaisisaen benefit corporation g
nelilindu naniAe MBCL UseasAly benefit corporation LHuasAnsfdiiufanisaiunilaiie
nolminUsyloviarsisaemiiulaelilaninnisinasdeanaliinuselovdasnsuslnganIzaneas
TuiSeawnilasodlauanlalaiumn benefit corporation Usvashazivualidninudaauiiesnns
vosnufaznaiinUsslevdansisauglusaddalaganiziatzas wi DGCL #BIN15ANNTARNIINTT

(%
v Y

90A3 benefit corporation FutienslminuszleviaisisasluFodlalnganiziaizas

Usznrsiaeadudaunnaslunsdiniswasuaniurainusnialuilu benefit corporation
La¥an benefit corporation tWuuienirly s MBCL way DGCL mvualinsivaguaniugzann
U3enialUdu benefit corporation fasldsumnuiugouanfiuseyudfiouaesu3sn Jaunnsing

] & & ° Y aou v Yo o o a v v & o
SEMINNMINeEes Ao MBCL Amualiusendedlasuidesatuayuresiussyugtovuidudiung

Livesninaedluauvesfeuiauaiiiansesndedlaelisiudaiuiiussnesu us DGCL Aviun

' (%
¥ = =) =l ¥

desatuayuligedefesar 90 vasTruiuruianualaglisiufaiunuidnaefu Jemindunnsde

9

4
< a [ YY) =

ngenauaues DGCL A fataviosay 90 vosdnuinvuisnuaihidudiiavaeiiuiunsdin DGCL

2 pinuadvingteviuselng sz aiiagasounTeaiu iaranveus ey

Amunluleq freezeout
Tnedaduliddevuduvenuliiuau mindferusielugdnanieiuludvivegntdesdesas 90
YoIRUNINNA > Faiulaa191s MBCL waz DGCL 1839310150 UA8 UL Uagda Uz U Ius eNIINUTHN

lUidu benefit corporation Wuesddyuazinansevuiugiievusgeunn

* Delaware General Corporation Law § 253.

% Freezeout Wunsdliiffevuelngussasiazaseunsoniurianuaveussn uiidieiuselngluldtednay

9 A v v ! v v ' o I~ v v ' % ad add v g va 9
agluilovesfovunedey daovunelvgjansavililiundwiuvesfovuedeslivaeds 3ndinldAe n1sms
U3EMTuundnuisvviadniuieniaesnnivsiniu waziieiuluuidniignaseunsesazlasuaiudu
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d1un151UasuaN benefit corporation 1WuusEmilu v1a MBCL way DGCL Tdndnineua
Weanufie fesldsuidssatvaywainiivssyudneiulidesniaeduaiuvesdnuiwiuimualagly

[
v A A

FIDWUNUT IR

wananil DGCL Safnamedlundn MBCL Tuwdvesnisliansungfosudiliifiudiefunis
Wavuanusmilidu benefit corporation’ Tnelvandgovuiilaifuselunismerufuliiiu
vitnlaeuiendesdoruaulunmiidusssy uilunsdlfifiniaudsuaniuzann benefit corporation
HuuFnitaly s DGCL waz MBCL safilalldlianslunsldsunaBeedfetuilfiuiely

Usgnsfisnu 113 MBCL uay DGCL fwmansounihiiuaganusufiavesnssunslindonds
fu nafe nssumsimihiidesddunsiieussloviansisuefaitimunl Sunisdouianmiaus
wagnssunshildfmihilagianiziazassoyana nguyanaviessdnsfionaldfuusslovtiainnis
fufiunisvesuiem mnnssunshiaunsoadrsseloviasisue fiseylunisdouiausiaus

n3sUNIShUARISURAUA TR

'
Yaaa

mnU5INYIINTINNTNTETRANNT gATanSHesnssung fe Uitmuazififanifes
NIIUATUIUUTEM s MBCL waw DGCL iutesdrffiansiosafiunuuidn fo fefuaunimio
naneAufideriustetesosavansasuiimmuesuisnlnglisndsiuiidelasuin dilduldde
viegfienaldfunauszloviannsusznouiansvesudembifanslunisiiesad eIouiiien
sginenguaneiaaes DGCL Adsdndvasdfiorulunsilesnfinnndn MBCL iwsne DGCL f1vun
Foulvwosdiieriulu public benefit corporation annzifeulumaiandnninguagliaamsidoulu
naavdnninglisnetu dmsu public benefit corporation flannzidevulunaiandnnsng DGCL
Lilldinasifesarassasiunuiuimuauidfosod e udldinasiyasiulsznoudsaanndes
fumnufuadannnindesnmsnuivesieruiideruiiesazassvesiuimualuudemis
guelnguing Tenadululdlnedie dounndiesening MBCL waz DGCL Bnuseniswils fie MBCL

'
Yaaa al

lavenensoulusesgniianslunisilesndlvsiudeyanaduy 1wy nssunisaunilenule Lasynnanse

Y

AIMBULNUNITVI8YU @ Arthur M Borden, Going Private (2009); 'Guidelines on Going Private' (1981) 37
Business Lawyer 313.
B gvdilitugdevuiliiufeiuufvesiieviuinedanniendn appraisal right fieusedeslsiuysslon
nnudnngraneiiiomngdevuiliitudisarlduatunnuidn Inendngddevuilliudsslovianminms
fanan fe fevuluuisvdaannnindfevuluuisndn dsfimans19138 Lisenberg naniin
[Appraisal] is always technical; it may be expensive; it is uncertain in result, and, in the case of a
publicly held corporation, is unlikely to produce a better result than could have been obtained on
the market; and the ultimate award is taxable.
Melvin Aron Lisenberg, The Legal Roles of Shareholders and Management in Modern Corporate

Decisionmaking' (1969) 57 California Law Review 1, 85.
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nquyARafidevusd ntoeSesas 5 YeaiuTaviunYesuIEMTibenefit corporation 1luusEvluiaze

LazyAnaduNntide UsAMaLEYS ateUsRuTeIUTENAmLALY

Uszmsgatine mnfiansanlusinulusslalunmsdifufansioussleviasisazves
benefit corporation MBCL way DGCL Anundeuleluiosidunndrsiusgaiiveddy MBcL
Asandafusesrauluselavas benefit corporation 11031 DGCL na13fe MBCL favunals
benefit corporation #BasgarunansUTRNUYNT wagdedddinusiinnsgiuvesyanafaiuluns
Ussidiuiwisnldnsyhnisidedseloviaisisasdsiiszyliudola uenaind MBCL Svuali
benefit corporation fladtauaIIeMUHaN1TUJURMULA Tayan1sUssLTiuNAsRaTs1TNEAIY dIu
DGCL fmumszognattunsreauransujualusunisdiiuionisiioasisugyng aosduay
laigdodlinasianmsguresyaraiianulunisUsadusanisdniunis uenainid madamefvily
wialunguvasdfieriuiringu wn public benefit corporation #asnsdamedayatssaianiti
nguingimuaniedeanslduinsgiuresyanafianlunsussifiunievesunisusziiulagld

=i . . . < (3 d' v A a s a
WINTFIVVRIYARANAIY public benefit corporation AanunsafmuaReulyliluntdsdeviamusiaus

5]

3.4  unagd

dlefiansaundnunizues benefit corporation aziiuldinnguunedldisduiuusemmluly
913914 lafy benefit corporation 16 ﬁﬁiﬁé’fa&ﬁmiﬂmﬁﬁaﬂgvim&u.ﬁas[fffﬁu benefit corporation
Taglanny ngranefiaAdeiunfinnsanuisuiioufio ngmaneduluy (MBCL) uagngyanevesua
$wwauas (DGCL) ngmaneduuuyléninsaures benefit corporation Tudduiidndnyie nsdnds
veuingusrasdves benefit corporation TunsneliiAnyseleviasisus wihiiuazamsuinves
nssuns wazanalusdla uazngunevesuassnanssuemdnnsieadunld winguneviaes
finnuupnasluuissenis doumndnsiifinnudaauiign Ao Tuwivesaulusdlalunisdniu
AamsiiteUssleviiansisae MBCL AMuuavdninasifiasensasnnnin DGCL iorfugua benefit

. v v & I3 v O &
corporation Tas1suselevtlansisaemuiuszasAveinIsInaiesAns

Tuundelunuitetazinszitsenudululdlunsimdnngmuneidos benefit
corporation anUsultluvsunaesussinalne
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un 4

A15U%ANN151399 Benefit Corporation ¥n1gludsswmelng

4.1 umi

= o v a o t% s a ado = = ¢

WosnludagtugusenaugsiadrutuuinlvianuaulalussAnsgsiandlefsuselow
assauNTuIv ArTe it imngUsenaussiauseadazas benefit corporation luusewne
Ingazanunsavinlaviseld suideduilaziivassianslusiyumangunedanudululdlunissu
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Value of the Firm' (1997) 112(3) Quarterly Journal of Economics 693; Andres Alamazan, Jay C Hartzell and
Laura T Starks, 'Active Institutional Shareholders and Costs of Monitoring: Evidence from Executive
Compensation' (2005) Winter Financial Management 5.
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% Ibid § 401(a)(2).

'y william Callison, 'Putting New Sheets on a Procrustean Bed: How Benefit Corporations Address Fiduciary
Duties, the Dangers Created, and Suggestions for Change' 2(1) American University Business Law Review 85,
103-4.

'* Model Business Corporation Legislation § 401(a).
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Version of June 24, 2014

MODEL BENEFIT CORPORATION LEGISLATION

With Explanatory Comments'

[Chapter]

Benefit Corporations

[Subchapter]

1 Preliminary Provisions
2 Corporate Purposes
3. Accountability
il

Transparency

[Subchapter] 1

Preliminary Provisions

Section

101. Application and effect of [chapter].
102. Definitions.

103. Incorporation of benefit corporation.
104. Election of benefit corporation status.

105. Termination of benefit corporation status.

§ 101. Application and effect of [chapter].

(@) General rule. - This [chapter] shall be applicable to all benefit corporations.

(b) Application of business corporation law generally. - The existence of a provision
of this [chapter] shall not of itself create an implication that a contrary or different rule of law
is applicable to a business corporation that is not a benefit corporation. This [chapter] shall

not affect a statute or rule of law that is applicable to a business corporation that is not a

2 For a detailed discussion of the issues to be considered when preparing legislation for introduction in a

state see Clark et al, The Need and Rationale for the Benefit Corporation (2011), available at
www.benefitcorp.org.  See generally, William H. Clark, Jr. and Elizabeth K. Babson, “How Benefit
Corporations are Redefining the Purpose of Business Corporations,” 38 WM. MITCHELL L. Rev. 817 (2012).
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benefit corporation.

(c) Laws applicable. — Except as otherwise provided in this [chapter], [the enacting
state’s business corporation law] shall be generally applicable to all benefit corporations. A
benefit corporation may be subject simultaneously to this [chapter] and [cite any statutes
that provide for the incorporation of a specific type of business corporation, such as a
professional corporation or for-profit cooperative corporation]. The provisions of this
[chapter] shall control over the provisions of [cite the business corporation law] [and] [cite
the professional corporation, cooperative corporation and other relevant laws].

(d) Organic records. — A provision of the articles of incorporation or bylaws of a benefit

corporation may not limit, be inconsistent with, or supersede a provision of this [chapter].

Comment:

This chapter authorizes the organization of a form of business corporation that offers
entrepreneurs and investors the option to build, and invest in, a business that operates with
a corporate purpose broader than maximizing shareholder value and that consciously
undertakes a responsibility to maximize the benefits of its operations for all stakeholders, not
just shareholders.  Enforcement of that purpose and responsibility comes not from
governmental oversight, but rather from new provisions on transparency and accountability
included in this chapter.

The second sentence of subsection (c) makes clear that if a state provides for the
incorporation of specialized types of business corporations, such as statutory close
corporations, insurance corporations, for-profit cooperative corporations, or professional
corporations, those corporations may also be benefit corporations. In the case of a
professional corporation, section 201(e) provides a special rule that eliminates any conflict
between this chapter and the requirement found in many professional corporation laws that
limits the purposes or business of a professional corporation to providing a particular type of
professional service.

As a result of subsection (d), a corporation that elects to be subject to this chapter will
be subject to all of the provisions of the chapter and will not be able to vary their application
to the corporation.

The term “benefit corporation” used in this section is defined in section 102.

§ 102. Definitions.
The following words and phrases when used in this [chapter] shall have the meanings
given to them in this section unless the context clearly indicates otherwise:

”

“Benefit corporation.” A business corporation:

(1) that has elected to become subject to this [chapter]; and
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(2)  the status of which as a benefit corporation has not been terminated.

“Benefit director.” the director designated as the benefit director of a benefit
corporation under section 302.

“Benefit enforcement proceeding.” Any claim or action or proceeding for:

(1) failure of a benefit corporation to pursue or create general public benefit or
a specific public benefit purpose set forth in its articles; or

(2)  violation of any obligation, duty, or standard of conduct under this [chapter].

“Benefit officer.” The individual designated as the benefit officer of a benefit
corporation under section 304.

“General public benefit.” A material positive impact on society and the environment,
taken as a whole, assessed against a third-party standard, from the business and operations
of a benefit corporation.

“Independent.” Having no material relationship with a benefit corporation or a
subsidiary of the benefit corporation. Serving as benefit director or benefit officer does not
make an individual not independent. A material relationship between an individual and a
benefit corporation or any of its subsidiaries will be conclusively presumed to exist if any of
the following apply:

(1)  The individual is, or has been within the last three years, an employee other
than a benefit officer of the benefit corporation or a subsidiary.

(2)  Animmediate family member of the individual is, or has been within the last
three years, an executive officer other than a benefit officer of the benefit corporation or a
subsidiary.

(3)  There is beneficial or record ownership of 5% or more of the outstanding
shares of the benefit corporation, calculated as if all outstanding rights to acquire equity
interests in the benefit corporation had been exercised, by:

(i)  the individual; or
(i) an entity:
(A)  of which the individual is a director, an officer, or a manager; or
(B) in which the individual owns beneficially or of record 5% or more
of the outstanding equity interests, calculated as if all outstanding rights to acquire equity
interests in the entity had been exercised.

“Minimum status vote.”

(1) In the case of a business corporation, in addition to any other required
approval or vote, the satisfaction of the following conditions:

(i) The shareholders of every class or series shall be entitled to vote as a
[separate voting group] [class] on the corporate action regardless of a limitation stated in the
articles of incorporation or bylaws on the voting rights of any class or series.

(i) The corporate action must be approved by the affirmative vote of the
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shareholders of each class or series entitled to cast at least two-thirds of the votes that all
shareholders of the class or series are entitled to cast on the action.

[(2) In the case of a domestic entity other than a business corporation, in
addition to any other required approval, vote, or consent, the satisfaction of the following
conditions:

(i) The holders of every class or series of equity interest in the entity that
are entitled to receive a distribution of any kind from the entity shall be entitled to vote on
or consent to the action regardless of any otherwise applicable limitation on the voting or
consent rights of any class or series.

(i) The action must be approved by the affirmative vote or consent of the
holders described in subparagraph (i) entitled to cast at least two-thirds of the votes or
consents that all of those holders are entitled to cast on the action.]

“Publicly traded corporation.” A business corporation that has shares listed on a
national securities exchange or traded in a market maintained by one or more members of a
national securities association.

“Specific public benefit.” Includes:

(1)  providing low-income or underserved individuals or communities with
beneficial products or services;

(2)  promoting economic opportunity for individuals or communities beyond the
creation of jobs in the normal course of business;

(3)  protecting or restoring the environment;

(4)  improving human health;

(5)  promoting the arts, sciences, or advancement of knowledge;

(6) increasing the flow of capital to entities with a purpose to benefit society or
the environment; and

(7)  conferring any other particular benefit on society or the environment.

“Subsidiary.” In relation to a person, an entity in which the person owns beneficially
or of record 50% or more of the outstanding equity interests, calculated as if all outstanding
rights to acquire equity interests in the entity had been exercised.

“Third-party standard.” A recognized standard for defining, reporting, and assessing
corporate social and environmental performance that is:

(1) Comprehensive because it assesses the effects of the business and its
operations upon the interests listed in section 301(a)(1)i), (i), (iv) and (v).

(2) Developed by an entity that is not controlled by the benefit corporation.

(3) Credible because it is developed by an entity that both:

(i) has access to necessary expertise to assess overall corporate social and
environmental performance; and

(i) uses a balanced multistakeholder approach to develop the standard,
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including a reasonable public comment period.
(4)  Transparent because the following information is publicly available:
(i) About the standard:
(A)  The criteria considered when measuring the overall social and
environmental performance of a business.
(B) The relative weightings, if any, of those criteria.
(i) About the development and revision of the standard:
(A)  The identity of the directors, officers, material owners, and the
governing body of the entity that developed and controls revisions to the standard.
(B) The process by which revisions to the standard and changes to
the membership of the governing body are made.
() An accounting of the revenue and sources of financial support for
the entity, with sufficient detail to disclose any relationships that could reasonably be

considered to present a potential conflict of interest.

Comment:

”

“Benefit corporation.” The provisions of this chapter apply to a business corporation
while it has the status of a benefit corporation because its articles contain a statement that it
is a benefit corporation. If that statement is deleted as provided in section 105, the
corporation will cease to be a benefit corporation immediately upon the effectiveness of the
deletion.

”

“Benefit enforcement proceeding.” This definition not only describes the action that
may be brought under section 305, but it also has the effect of excluding other actions against
a benefit corporation and its directors and officers because section 305(a) provides that “no
person may bring an action or assert a claim against a benefit corporation or its directors or
officers” with respect to violation of the provisions of this chapter except in a benefit
enforcement proceeding.

The obligations that may be enforced through a benefit enforcement proceeding include
the obligations of a benefit corporation under section 402(b) to post its benefit reports on its
Internet website and to supply copies of its benefit report if it does not have an Internet
website. In the case of a failure to provide a copy of a benefit report, a benefit enforcement
proceeding to enforce that obligation may only be brought by the persons listed in section
305 and not by the person requesting the copy of the report unless the person otherwise has
standing under section 305.

“General public benefit.” By requiring that the impact of a business on society and
the environment be looked at “as a whole,” the concept of general public benefit requires
consideration of all of the effects of the business on society and the environment. What is

involved in creating general public benefit is informed by section 301(a) which lists the specific
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interests and factors that the directors of a benefit corporation are required to consider.

“Minimum status vote.” An amendment of the articles or a fundamental change that
has the effect of changing the status of a corporation so that it either becomes a benefit
corporation or ceases to be a benefit corporation must be approved by the minimum status
vote. See sections 104 and 105. The purpose of requiring a two-thirds vote under this chapter
is to ensure that there is broad shareholder support for an action. This definition will not be
needed in states that require a supermajority vote of two-thirds or more for amendments of
the articles or fundamental changes.

The second paragraph of the definition extends its policy to other forms of entities so
that, for example, a merger of a limited liability company into a benefit corporation must be
approved by the members of the limited liability company by at least a two-thirds vote. The
second paragraph should be omitted by those states that require a supermajority vote of two-
thirds or more by the owners of an unincorporated entity to approve a fundamental change.
See, e.g., Uniform Limited Liability Company Act (2006) (Last Amended 2013) § 1023, which
requires a unanimous vote by the members of a limited liability company to approve a merger.

The two-thirds vote required by the definition is in addition to any other vote required
in the case of any particular corporation or other form of entity. If the articles of a corporation
were to require, for example, an 80% supermajority vote to approve a merger, a 70% vote to
approve a merger of the corporation into a benefit corporation would be sufficient to satisfy
the requirement that the merger be approved by the minimum status vote but would not be
sufficient for valid approval of the merger.

9y

“Publicly traded corporation.” This definition is used in section 302, which makes the
requirement of a benefit director mandatory for publicly traded corporations. The definition
is patterned after Model Business Corporation Act § 1.40(18A) (2010). This definition will not
be necessary if the enacting state’s business corporation law includes a similar definition.

“Specific public benefit.” Every benefit corporation has the purpose under section
201(a) of creating general public benefit. A benefit corporation may also elect to pursue one
or more specific public benefit purposes. Since the creation of specific public benefit is
optional, paragraph (7) of this definition permits a benefit corporation to identify a specific
public benefit that is different from those listed in paragraphs (1) through (6).

“Third-party standard.” The requirement in section 401 that a benefit corporation
prepare an annual benefit report that assesses its performance in creating general public
benefit against a third-party standard provides an important protection against the abuse of
benefit corporation status. The performance of a regular business corporation is measured by
the financial statements that the corporation prepares. But the performance of a benefit
corporation in creating general or specific public benefit will not be readily apparent from
those financial statements. The annual benefit report is intended to permit an evaluation of

that performance so that the shareholders can judge how the directors have discharged their
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responsibility to manage the corporation and thus whether the directors should be retained
in office or the shareholders should take other action to change the way the corporation is
managed. The annual benefit report is also intended to reduce “greenwashing” (the
phenomenon of businesses seeking to portray themselves as being more environmentally and
socially responsible than they actually are) by giving consumers and the general public a
means of judging whether a business is living up to its claimed status as a benefit corporation.

The financial support that must be disclosed by an organization if it wishes to make
available a third party standard should include investment income, grants, and other types of

support in addition to revenue it receives from its operations.

§ 103. Incorporation of benefit corporation.
A benefit corporation shall be incorporated in accordance with [cite incorporation
provisions of the business corporation lawl], but its articles of incorporation must also state

that it is a benefit corporation.

Comment:

This section provides for how a corporation that is being newly formed may elect to be
a benefit corporation. Existing corporations may become benefit corporations in the manner
provided in section 104.

This chapter only applies to domestic business corporations. A foreign business
corporation that has a status in its home jurisdiction similar to the status of a benefit
corporation under this chapter is not subject to this chapter and has the status simply of a
foreign business corporation for purposes of the state’s business corporation law.

The term “benefit corporation” used in this section is defined in section 102.

§ 104. Election of benefit corporation status.

(@) Amendment. - An existing business corporation may become a benefit
corporation under this [chapter] by amending its articles of incorporation so that they contain,
in addition to the requirements of [cite section of the business corporation law on the required
contents of articles of incorporation], a statement that the corporation is a benefit corporation.
In order to be effective, the amendment must be adopted by at least the minimum status
vote.

(b) Fundamental transactions. —

(1)  Except as provided in paragraph (2), if a domestic entity that is not a benefit
corporation is a party to a merger[, consolidation, or conversion] [or the exchanging entity in
a share exchange] and the surviving[, new, or resulting] entity in the merger, [consolidation,
conversion, or share exchange] is to be a benefit corporation, the [plan of] merger|,

consolidation, conversion, or share exchange] must be [adopted] [approved] by the domestic
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entity by at least the minimum status vote.
(2)  Paragraph (1) does not apply in the case of a corporation that is a party to a
merger if the shareholders of the corporation are not entitled to vote on the merger pursuant

to [cite section of the business corporation law authorizing “short form” mergers].

Comment:

This section provides the procedures for an existing corporation to become a benefit
corporation. A corporation that is being newly formed may become a benefit corporation in
the manner provided in section 103. Subsection (a) applies to a business corporation that is
directly electing to be a benefit corporation by amending its articles of incorporation.
Subsection (b) applies when a corporation is becoming a benefit corporation indirectly in the
context of a fundamental transaction. In both cases, the change to benefit corporation status
must be approved by at least the minimum status vote.

Subsection (b) also applies to a domestic entity that is not a corporation when the entity
is a party to a transaction that will result in a benefit corporation. In those situations, a
supermajority vote of the owners of the entity is required by subsection (b).

See section 201(d) with respect to changing the identification of a specific public benefit
that it is the purpose of a benefit corporation to pursue.

The following terms used in this section are defined in section 102:

“benefit corporation”

“minimum status vote”

§ 105. Termination of benefit corporation status.

(@ Amendment. - A benefit corporation may terminate its status as such and cease
to be subject to this [chapter] by amending its articles of incorporation to delete the provision
required by section 103 or 104 to be stated in the articles of a benefit corporation. In order
to be effective, the amendment must be adopted by at least the minimum status vote.

(b) Fundamental transactions. -

(1)  Except as provided in paragraph (2), if a [plan of] merger[, consolidation,
conversion, or share exchange] would have the effect of terminating the status of a business
corporation as a benefit corporation, the [plan] [transaction] must be adopted by at least the
minimum status vote in order to be effective.

(2)  Paragraph (1) does not apply in the case of a corporation that is a party to a
merger if the shareholders of the corporation are not entitled to vote on the merger pursuant
to [cite section of the business corporation law authorizing “short form” mergers].

(3)  Any sale, lease, exchange, or other disposition of all or substantially all of
the assets of a benefit corporation, unless the transaction is in the usual and regular course

of business, shall not be effective unless the transaction is approved by at least the minimum
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status vote.

Comment:

This section provides the procedures for a benefit corporation to terminate voluntarily
its status as a benefit corporation. As with an election of benefit corporation status under
section 104, the termination may be accomplished either directly by an amendment of the
articles or indirectly through a fundamental transaction.

Subsection (b)(3) provides a special rule for a sale of all or substantially all of the assets
of a benefit corporation. Such a transaction will not result in a termination of the status of
the corporation as a benefit corporation, but will have effectively the same result since it will
terminate the operations of the business. Thus it was considered appropriate to require
approval of a sale of assets by the minimum status vote. Whether a sale of assets is in the
usual and regular course will be determined under the same standards as apply to that
question under the state’s business corporation law. See, e.g., Model Business Corporation
Act §§ 12.01 and 12.02.

The following terms used in this section are defined in section 102:

“benefit corporation”

“minimum status vote”

Subchapter 2

Corporate Purposes

Section

201. Corporate purposes.

§ 201. Corporate purposes.

(@) General public benefit purpose. — A benefit corporation shall have a purpose of
creating general public benefit. This purpose is in addition to its purpose under [cite section
of the business corporation law on the purpose of business corporations].

(b) Optional specific public benefit purpose. — The articles of incorporation of a
benefit corporation may identify one or more specific public benefits that it is the purpose of
the benefit corporation to create in addition to its purposes under [cite section of the business
corporation law on the purpose of business corporations] and subsection (a). The
identification of a specific public benefit under this subsection does not limit the purpose of
a benefit corporation to create general public benefit under subsection (a).

(c) Effect of purposes. — The creation of general public benefit and specific public
benefit under subsections (a) and (b) is in the best interests of the benefit corporation.

(d) Amendment. — A benefit corporation may amend its articles of incorporation to

83



add, amend, or delete the identification of a specific public benefit that it is the purpose of
the benefit corporation to create. In order to be effective, the amendment must be adopted
by at least the minimum status vote.

(e) Professional corporations. — A professional corporation that is a benefit
corporation does not violate [cite section of professional corporation law, if any, that restricts
the business in which a professional corporation may engage] by having the purpose to create

general public benefit or a specific public benefit.

Comment:

Every benefit corporation has the corporate purpose of creating general public benefit.
A benefit corporation may also elect to pursue specific public benefits under subsection (b).

Subsection (c) confirms that pursuing general and specific public benefit is in the best
interests of the benefit corporation. Because the basic duty of a director is to act in a manner
that the director reasonably believes to be in the best interests of the corporation, decisions
by the board of directors that promote the creation of general or specific public benefit will
satisfy the requirement to act in the best interests of the corporation. If an ordinary business
corporation includes in its articles of incorporation a statement of a specific purpose, it is by
definition in the best interests of the corporation for the directors to pursue that purpose.
Thus the rule in subsection (c) would be the case in any event with respect to specific public
benefit purposes, but specific public benefits have been referred to expressly in subsection
(c) to avoid the confusion that might result if subsection (c) only referred to the creation of
general public benefit.

Some professional corporation statutes provide that a professional corporation may not
engage in any business other than rendering the professional service for which it was
specifically incorporated. Subsection (e) makes clear that such a limitation will not interfere
with a professional corporation electing to be a benefit corporation. In such a case, the
professional corporation (such as a law firm, accounting firm, or medical practice) will be
limited to providing the professional services for which it was incorporated, but it will be able
to provide those services in a manner that creates general public benefit or a specific public
benefit (for example, a medical practice that focuses on providing care for low-income
individuals).

The following terms used in this section are defined in section 102:

“benefit corporation”

“general public benefit”

“minimum status vote”

“specific public benefit”

Subchapter 3

84



Accountability

Section

301. Standard of conduct for directors.
302. Benefit director.

303. Standard of conduct for officers.
304. Benefit officer.

305. Right of action.

§ 301. Standard of conduct for directors.

(@) Consideration of interests. - In discharging the duties of their respective positions
and in considering the best interests of the benefit corporation, the board of directors,
committees of the board, and individual directors of a benefit corporation:

(1) shall consider the effects of any action or inaction upon:

() the shareholders of the benefit corporation;

(i)  the employees and work force of the benefit corporation, its
subsidiaries, and its suppliers;

(i) the interests of customers as beneficiaries of the general public benefit
or specific public benefit purposes of the benefit corporation;

(iv)  community and societal factors, including those of each community in
which offices or facilities of the benefit corporation, its subsidiaries, or its suppliers are located,;

(v)  the local and global environment;

(vi) the short-term and long-term interests of the benefit corporation,
including benefits that may accrue to the benefit corporation from its long-term plans and the
possibility that these interests may be best served by the continued independence of the
benefit corporation; and

(vii) the ability of the benefit corporation to accomplish its general public
benefit purpose and any specific public benefit purpose; and

(2)  may consider:

[(i)  the interests referred to in [cite constituencies provision of the business
corporation law if it refers to constituencies not listed above]; and

(i)l ~ other pertinent factors or the interests of any other group that they
deem appropriate; but

(3)  need not give priority to a particular interest or factor referred to in paragraph
(1) or (2) over any other interest or factor unless the benefit corporation has stated in its
articles of incorporation its intention to give priority to certain interests or factors related to
the accomplishment of its general public benefit purpose or of a specific public benefit

purpose identified in its articles.
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(b) Coordination with other provisions of law. —The consideration of interests and
factors in the manner provided by subsection (a)l:

(1)] does not constitute a violation of [cite provision of the business corporation
law on the duties of directors generally] [; and

(2) is in addition to the ability of directors to consider interests and factors as
provided in [cite constituencies provision of the business corporation law]].

(c) Exoneration from personal liability. - Except as provided in the [articles of
incorporation] [bylaws], a director is not personally liable for monetary damages for:

(1) any action or inaction in the course of performing the duties of a director
under subsection (a) if the director performed the duties of office in compliance with [cite
provision of the business corporation law on the duties of directors generally] and this section;
or

(2) failure of the benefit corporation to pursue or create general public benefit
or specific public benefit.

(d) Limitation on standing. — A director does not have a duty to a person that is a
beneficiary of the general public benefit purpose or a specific public benefit purpose of a
benefit corporation arising from the status of the person as a beneficiary.

(e) Business judgments. — A director who makes a business judgment in good faith
fulfills the duty under this section if the director:

(1) is not interested in the subject of the business judgment;

(2) isinformed with respect to the subject of the business judgment to the extent
the director reasonably believes to be appropriate under the circumstances; and

(3) rationally believes that the business judgment is in the best interests of the

benefit corporation.

Comment:

This section is at the heart of what it means to be a benefit corporation. By requiring
the consideration of interests of constituencies other than the shareholders, the section rejects
the holdings in Dodge v. Ford, 170 N.W. 668 (Mich. 1919), and eBay Domestic Holdings, Inc. v.
Newmark, 16 A.3d 1 (Del. Ch. 2010), that directors must maximize the financial value of a
corporation.

In a state that has adopted a “constituency statute,” directors are authorized to consider
the interests of corporate constituencies other than the shareholders, but the directors are
not required to do so. Subsection (a) makes it mandatory for the directors of a benefit
corporation to consider the interests and factors that they would otherwise simply be
permitted to consider in their discretion under the typical constituency statute.

Subsection (d) negates any enforceable duty of directors to non-shareholder

constituents. But see section 305(b) which permits a benefit corporation to provide in its
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articles that an identified category of persons may bring a benefit enforcement proceeding. If
a benefit corporation were to do so, the identified non-shareholder constituents would be
able to allege a breach of duty by the directors under this chapter for failing to pursue or
create general or specific public benefit, but subsection (d) would prevent those constituents
from alleging a breach of duty to them.

Subsection (e) confirms that the business judgment rule applies to actions by directors
under this section. The formulation of the rule is patterned after American Law Institute,
Principles of Corporate Governance: Analysis and Recommendations § 4.01(c). If the law of
the enacting state is not clear that the business judgment rule applies generally to actions by
directors of corporations that are not business corporations, consideration should be given to
confirming that the rule applies more broadly than just under this chapter. The best interests
of the corporation referred to in subsection (e)(3) include the creation of general public benefit
and specific public benefit as provided in section 201(c) and the determination of what is in
the best interests of the benefit corporation requires consideration of the interests and factors
listed in subsection (a).

The following terms used in this section are defined in section 102:

“benefit corporation”

“general public benefit”

“specific public benefit”

“subsidiary”

§ 302. Benefit director.

(@ General rule. - The board of directors of a benefit corporation that is a publicly
traded corporation shall, and the board of any other benefit corporation may, include a
director, who:

(1) shall be designated the benefit director; and

(2)  shall have, in addition to the powers, duties, rights, and immunities of the
other directors of the benefit corporation, the powers, duties, rights, and immunities provided
in this [chapter].

(b) Election, removal, and qualifications. - The benefit director shall be elected,
and may be removed, in the manner provided by [cite provisions of the business corporation
law on the election and removal of directors generally]. [Except as provided in subsection
(f),] the benefit director shall be an individual who is independent. The benefit director may
serve as the benefit officer at the same time as serving as the benefit director. The articles of
incorporation or bylaws of a benefit corporation may prescribe additional qualifications of the
benefit director not inconsistent with this subsection.

()  Annual compliance statement. — The benefit director shall prepare, and the

benefit corporation shall include in the annual benefit report to shareholders required by
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section 401, the opinion of the benefit director on all of the following:

(1) Whether the benefit corporation acted in accordance with its general public
benefit purpose and any specific public benefit purpose in all material respects during the
period covered by the report.

(2)  Whether the directors and officers complied with sections 301(a) and 303(a),
respectively.

(3) If, in the opinion of the benefit director, the benefit corporation or its directors
or officers failed to act or comply in the manner described in paragraphs (1) and (2), a
description of the ways in which the benefit corporation or its directors or officers failed to
act or comply.

(d) Status of actions. — The act or inaction of an individual in the capacity of a benefit
director shall constitute for all purposes an act or inaction of that individual in the capacity of
a director of the benefit corporation.

(e) Exoneration from personal liability. — Regardless of whether the articles of
incorporation or bylaws of a benefit corporation include a provision eliminating or limiting the
personal liability of directors authorized by [cite section of the business corporation law
permitting exoneration of directors], a benefit director shall not be personally liable for an act
or omission in the capacity of a benefit director unless the act or omission constitutes self-
dealing, willful misconduct, or a knowing violation of law.

[(f) Professional Corporations. - The benefit director of a professional corporation

does not need to be independent.]

Comment:

The statement of the benefit director required by subsection (c) is an important part of
the transparency required under this chapter. The perspective of the benefit director on
whether the corporation has been successful in pursuing its general and any named specific
public benefit purpose will be an important source of information for the shareholders as to
whether the directors have adequately discharged their stewardship of the benefit corporation
and its resources.

Subsection (d) makes clear that the actions of a benefit director are actions of a director
of the benefit corporation and are subject to the same standards as actions of directors
generally.

The wording of subsection (e) should be conformed to the provision of the state’s
business corporation law that permits the shareholders to adopt a provision of the articles of
incorporation or bylaws exonerating directors from liability for breach of duty. But unlike
existing exoneration provisions, subsection (e) does not require the benefit corporation to
adopt an implementing provision in the articles or bylaws. Instead the liability shield provided

by subsection (e) automatically applies to all benefit directors.
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The following terms used in this section are defined in section 102:
“benefit corporation”

“benefit director”

“benefit officer”

“general public benefit”

“independent”

“publicly traded corporation”

“specific public benefit”

§ 303. Standard of conduct for officers.

(@) General rule. — Each officer of a benefit corporation shall consider the interests
and factors described in section 301(a)(1) in the manner provided in section 301(a)(3) if:

(1)  the officer has discretion to act with respect to a matter; and

(2) it reasonably appears to the officer that the matter may have a material
effect on the creation by the benefit corporation of general public benefit or a specific public
benefit identified in the articles of incorporation of the benefit corporation.

(b) Coordination with other provisions of law. - The consideration of interests and
factors in the manner provided in subsection (a) shall not constitute a violation of [cite
provision, if any, of the business corporation law on the duties of officers] [the duties of an
officer].

(c) Exoneration from personal liability. — Except as provided in the [articles of
incorporation] [bylaws], an officer is not personally liable for monetary damages for:

(1) an action or inaction as an officer in the course of performing the duties of
an officer under subsection (a) if the officer performed the duties of the position in compliance
with [cite provision of the business corporation law on the duties of officers] [the duties of an
officer] and this section; or

(2)  failure of the benefit corporation to pursue or create general public benefit
or specific public benefit.

(d) Limitation on standing. — An officer does not have a duty to a person that is a
beneficiary of the general public benefit purpose or a specific public benefit purpose of a
benefit corporation arising from the status of the person as a beneficiary.

(e) Business judgments. — An officer who makes a business judgment in good faith
fulfills the duty under this section if the officer:

(1) is not interested in the subject of the business judgment;

(2) isinformed with respect to the subject of the business judgment to the extent
the officer reasonably believes to be appropriate under the circumstances; and

(3) rationally believes that the business judgment is in the best interests of the

benefit corporation.
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Comment:

As an agent of the corporation, an officer is generally required to follow the instructions
of his or her principal. But in those instances where an officer has discretion to act with a
respect to a matter, subsection (a) requires the officer to consider the interests of the benefit
corporation’s constituencies in the same manner as required of the directors by section 301.

This section applies to all of the officers of a benefit corporation and is not limited just
to the benefit officer, if any, of the benefit corporation.

Subsection (c) provides an exoneration from personal liability for officers similar to the
exoneration provided for directors. If the law of the enacting state is not clear that officers
can be exonerated in the same manner as directors, consideration should be given to
confirming that officers of business corporations that are not benefit corporations may be
exonerated. See also the Comment to section 301(d) with respect to subsection (d).

Subsection (e) confirms that the business judgment rule applies to actions by officers
under this section. The formulation of the rule is patterned after American Law Institute,
Principles of Corporate Governance: Analysis and Recommendations § 4.01(c). If the law of
the enacting state is not clear that the business judgment rule applies generally to actions by
officers of corporations that are not business corporations, consideration should be given to
confirming that the rule applies more broadly than just under this chapter. The best interests
of the corporation referred to in subsection (e)(3) include the creation of general public benefit
and specific public benefit under section 201(c) and the determination of what is in the best
interests of the benefit corporation requires consideration of the interests and factors listed in
section 301(a) (as provided by subsection (a)).

The following terms used in this section are defined in section 102:

“benefit corporation”

“benefit officer”

“general public benefit”

“specific public benefit”

§ 304. Benefit officer.
(@) Designation. — A benefit corporation may have an officer designated the benefit
officer.
(b) Functions. - A benefit officer shall have:
(1) the powers and duties relating to the purpose of the corporation to create
general public benefit or specific public benefit provided:
(i) by the bylaws; or
(i) absent controlling provisions in the bylaws, by resolution or order of

the board of directors.
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(2)  the duty to prepare the benefit report required by section 401.
Comment:

The designation of a benefit officer is optional. But if a benefit officer is designated, one
of the duties of that officer will be to prepare the annual benefit report required by section
401.

The following terms used in this section are defined in section 102:

“benefit corporation”

“benefit officer”

“general public benefit”

“specific public benefit”

§ 305. Right of action.

(@) General rule. - Except in a benefit enforcement proceeding, no person may bring
an action or assert a claim against a benefit corporation or its directors or officers with respect
to:

(1) failure to pursue or create general public benefit or a specific public benefit
set forth in its articles of incorporation; or
(2)  violation of an obligation, duty, or standard of conduct under this [chapter].

(b) Limitation on liability of corporation. — A benefit corporation shall not be liable
for monetary damasges under this [chapter] for any failure of the benefit corporation to pursue
or create general public benefit or a specific public benefit.

(c) Standing. - A benefit enforcement proceeding may be commenced or maintained
only:

(1)  directly by the benefit corporation; or
(2)  derivatively [in accordance with [cite sections of business corporation law on
derivative suits]] by:

() a person or group of persons that owned beneficially or of record at
least 2% of the total number of shares of a class or series outstanding at the time of the act
or omission complained of;

(i) a director;

(i)  a person or group of persons that owned beneficially or of record 5%
or more of the outstanding equity interests in an entity of which the benefit corporation is a
subsidiary at the time of the act or omission complained of; or

(iv)  other persons as specified in the articles of incorporation or bylaws of
the benefit corporation.

(d) Beneficial ownership. — For purposes of this section, a person is the beneficial
owner of shares or equity interests if the shares or equity interests are held in a voting trust

or by a nominee on behalf of the beneficial owner.
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Comment:

Standing in an action against the directors or officers of a business corporation that is
not a benefit corporation for breach of duty is limited in most states just to the corporation
or shareholders bringing a derivative suit. This section broadens the categories of persons that
can bring a derivative suit to include directors, 5% owners of a parent entity, and other persons
to which a benefit corporation grants standing in its articles of incorporation or bylaws. To
reduce the possibility of nuisance suits, a shareholder or group of shareholders bringing a
derivative suit must own at least 2% of the outstanding shares of the benefit corporation.

This section only applies to actions or claims arising under this chapter. Lawsuits for
breaches of duty arising outside of this chapter, or for breach of contract by directors, officers,
or the benefit corporation are not subject to this section.

The following terms used in this section are defined in section 102:

“benefit corporation”

“benefit enforcement proceeding”

“general public benefit”

“specific public benefit”

“subsidiary”

Subchapter 4

Transparency

Section
401. Preparation of annual benefit report.

402. Availability of annual benefit report.

§ 401. Preparation of annual benefit report.
(@) Contents. - A benefit corporation shall prepare an annual benefit report including
all of the following:
(1) A narrative description of:
() The ways in which the benefit corporation pursued general public
benefit during the year and the extent to which general public benefit was created.
(i) Both:

(A)  the ways in which the benefit corporation pursued a specific
public benefit that the articles of incorporation state it is the purpose of the benefit
corporation to create; and

(B) the extent to which that specific public benefit was created.

(i) Any circumstances that have hindered the creation by the benefit

corporation of general public benefit or specific public benefit.
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(iv)  The process and rationale for selecting or changing the third-party
standard used to prepare the benefit report.

(2)  An assessment of the overall social and environmental performance of the
benefit corporation against a third-party standard:

() applied consistently with any application of that standard in prior
benefit reports; or
(i) accompanied by an explanation of the reasons for:
(A)  any inconsistent application; or
(B)  the change to that standard from the one used in the immediately
prior report.

(3)  The name of the benefit director and the benefit officer, if any, and the
address to which correspondence to each of them may be directed.

(4)  The compensation paid by the benefit corporation during the year to each
director in the capacity of a director.

(5)  The statement of the benefit director described in section 302(c).

(6) A statement of any connection between the organization that established
the third-party standard, or its directors, officers or any holder of 5% or more of the
governance interests in the organization, and the benefit corporation or its directors, officers
or any holder of 5% or more of the outstanding shares of the benefit corporation, including
any financial or governance relationship which might materially affect the credibility of the
use of the third-party standard.

(b) Change of benefit director. - If, during the year covered by a benefit report, a
benefit director resigned from or refused to stand for reelection to the position of benefit
director, or was removed from the position of benefit director, and the benefit director
furnished the benefit corporation with any written correspondence concerning the
circumstances surrounding the resignation, refusal, or removal, the benefit report shall include
that correspondence as an exhibit.

(c) Audit not required. — Neither the benefit report nor the assessment of the
performance of the benefit corporation in the benefit report required by subsection (a)2)

needs to be audited or certified by a third party.

Comment:

A benefit corporation may change from year to year the standard it uses under
subsection (a)(2) for assessing its performance. But if a benefit corporation uses the same
standard for assessing its performance in more than one year, the standard must either be
applied consistently or the benefit corporation must provide an explanation of the reasons
for any inconsistent use of the standard.

Subsection (b) is patterned after Item 5.02(a)(2) of Form 8-K under the Securities
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Exchange Act of 1934.
The following terms used in this section are defined in section 102:
“benefit corporation”
“benefit director”
“general public benefit”
“specific public benefit”
“third-party standard”

§ 402. Availability of annual benefit report.

(@) Timing of report. — A benefit corporation shall send its annual benefit report to
each shareholder on the earlier of:

(1) 120 days following the end of the fiscal year of the benefit corporation; or
(2)  the same time that the benefit corporation delivers any other annual report
to its shareholders.

(b) Internet website posting. — A benefit corporation shall post all of its benefit
reports on the public portion of its Internet website, if any; but the compensation paid to
directors and financial or proprietary information included in the benefit reports may be
omitted from the benefit reports as posted.

(c) Availability of copies. - If a benefit corporation does not have an Internet website,
the benefit corporation shall provide a copy of its most recent benefit report, without charge,
to any person that requests a copy, but the compensation paid to directors and financial or
proprietary information included in the benefit report may be omitted from the copy of the
benefit report provided.

(d) Filing of report. — Concurrently with the delivery of the benefit report to
shareholders under subsection (a), the benefit corporation shall deliver a copy of the benefit
report to the [Secretary of State] for filing, but the compensation paid to directors and financial
or proprietary information included in the benefit report may be omitted from the benefit
report as delivered to the [Secretary of State]. The [Secretary of State] shall charge a fee of
$__ for filing a benefit report.

Comment:

Subsection (b) requires a benefit corporation to post all of its annual benefit reports on
its website, but subsection (c) only requires that the most recent benefit report be supplied
if the benefit corporation does not have a website.

The term “benefit corporation” used in this section is defined in section 102.

“benefit corporation”

“benefit director”
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TITLE 8

Corporations

CHAPTER 1. GENERAL CORPORATION LAW

Subchapter XV. Public Benefit Corporations

§ 361 Law applicable to public benefit corporations; how formed.

This subchapter applies to all public benefit corporations, as defined in § 362 of this
title. If a corporation elects to become a public benefit corporation under this subchapter in
the manner prescribed in this subchapter, it shall be subject in all respects to the provisions
of this chapter, except to the extent this subchapter imposes additional or different

requirements, in which case such requirements shall apply.

79 Del. Laws, c. 122, § 8.;

§ 362 Public benefit corporation defined; contents of certificate of incorporation.

(@) A "public benefit corporation" is a for-profit corporation organized under and subject
to the requirements of this chapter that is intended to produce a public benefit or public
benefits and to operate in a responsible and sustainable manner. To that end, a public benefit
corporation shall be managed in a manner that balances the stockholders' pecuniary interests,
the best interests of those materially affected by the corporation's conduct, and the public
benefit or public benefits identified in its certificate of incorporation. In the certificate of
incorporation, a public benefit corporation shall:

(1) Identify within its statement of business or purpose pursuant to § 102(a)3) of this
title 1 or more specific public benefits to be promoted by the corporation; and
(2) State within its heading that it is a public benefit corporation.

(b) "Public benefit" means a positive effect (or reduction of negative effects) on 1 or
more categories of persons, entities, communities or interests (other than stockholders in their
capacities as stockholders) including, but not limited to, effects of an artistic, charitable,
cultural, economic, educational, environmental, literary, medical, religious, scientific or
technological nature. "Public benefit provisions" means the provisions of a certificate of
incorporation contemplated by this subchapter.

(c) The name of the public benefit corporation shall, without exception, contain the
words "public benefit corporation," or the abbreviation "P.B.C.," or the designation "PBC," which
shall be deemed to satisfy the requirements of § 102(a)()i) of this title.
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79 Del. Laws, c. 122, § 8.;

§ 363 Certain amendments and mergers; votes required; appraisal rights.

(a) Notwithstanding any other provisions of this chapter, a corporation that is not a
public benefit corporation, may not, without the approval of 90% of the outstanding shares
of each class of the stock of the corporation of which there are outstanding shares, whether
voting or nonvoting:

(1) Amend its certificate of incorporation to include a provision authorized by §
362(a)(1) of this title; or

(2) Merge or consolidate with or into another entity if, as a result of such merger or
consolidation, the shares in such corporation would become, or be converted into or
exchanged for the right to receive, shares or other equity interests in a domestic or foreign
public benefit corporation or similar entity.
The restrictions of this section shall not apply prior to the time that the corporation has
received payment for any of its capital stock, or in the case of a nonstock corporation, prior
to the time that it has members.

(b) Any stockholder of a corporation that is not a public benefit corporation that holds
shares of stock of such corporation immediately prior to the effective time of:

(1) An amendment to the corporation's certificate of incorporation to include a
provision authorized by § 362(a)(1) of this title; or

(2) A merger or consolidation that would result in the conversion of the corporation's
stock into or exchange of the corporation's stock for the right to receive shares or other equity
interests in a domestic or foreign public benefit corporation or similar entity;

and has neither voted in favor of such amendment or such merger or consolidation nor
consented thereto in writing pursuant to § 228 of this title, shall be entitled to an appraisal
by the Court of Chancery of the fair value of the stockholder's shares of stock.

(c) Notwithstanding any other provisions of this chapter, a corporation that is a public
benefit corporation may not, without the approval of 2/3 of the outstanding shares of each
class of the stock of the corporation of which there are outstanding shares, whether voting or
nonvoting:

(1) Amend its certificate of incorporation to delete or amend a provision authorized
by § 362(a)(1) or § 366(c) of this title; or

(2) Merge or consolidate with or into another entity if, as a result of such merger or
consolidation, the shares in such corporation would become, or be converted into or
exchanged for the right to receive, shares or other equity interests in a domestic or foreign
corporation that is not a public benefit corporation or similar entity and the certificate of

incorporation (or similar governing instrument) of which does not contain the identical
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provisions identifying the public benefit or public benefits pursuant to § 362(a) of this title or
imposing requirements pursuant to § 366(c) of this title.
(d) Notwithstanding the foregoing, a nonprofit nonstock corporation may not be a

constituent corporation to any merger or consolidation governed by this section.

79 Del. Laws, c. 122, § 8.;

§ 364 Stock certificates; notices regarding uncertificated stock.

Any stock certificate issued by a public benefit corporation shall note conspicuously that
the corporation is a public benefit corporation formed pursuant to this subchapter. Any notice
sent by a public benefit corporation pursuant to § 151(f) of this title shall state conspicuously

that the corporation is a public benefit corporation formed pursuant to this subchapter.

79 Del. Laws, c. 122, § 8.;

§ 365 Duties of directors.

(@) The board of directors shall manage or direct the business and affairs of the public
benefit corporation in a manner that balances the pecuniary interests of the stockholders, the
best interests of those materially affected by the corporation's conduct, and the specific public
benefit or public benefits identified in its certificate of incorporation.

(b) A director of a public benefit corporation shall not, by virtue of the public benefit
provisions or § 362(a) of this title, have any duty to any person on account of any interest of
such person in the public benefit or public benefits identified in the certificate of incorporation
or on account of any interest materially affected by the corporation's conduct and, with
respect to a decision implicating the balance requirement in subsection (a) of this section, will
be deemed to satisfy such director's fiduciary duties to stockholders and the corporation if
such director's decision is both informed and disinterested and not such that no person of
ordinary, sound judgment would approve.

(c) The certificate of incorporation of a public benefit corporation may include a
provision that any disinterested failure to satisfy this section shall not, for the purposes of §
102(b)(7) or § 145 of this title, constitute an act or omission not in good faith, or a breach of

the duty of loyalty.

79 Del. Laws, c. 122, § 8.;

§ 366 Periodic statements and third-party certification.
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(@) A public benefit corporation shall include in every notice of a meeting of
stockholders a statement to the effect that it is a public benefit corporation formed pursuant
to this subchapter.

(b) A public benefit corporation shall no less than biennially provide its stockholders
with a statement as to the corporation's promotion of the public benefit or public benefits
identified in the certificate of incorporation and of the best interests of those materially
affected by the corporation's conduct. The statement shall include:

(1) The objectives the board of directors has established to promote such public
benefit or public benefits and interests;

(2) The standards the board of directors has adopted to measure the corporation's
progress in promoting such public benefit or public benefits and interests;

(3) Objective factual information based on those standards regarding the corporation's
success in meeting the objectives for promoting such public benefit or public benefits and
interests; and

(4) An assessment of the corporation's success in meeting the objectives and
promoting such public benefit or public benefits and interests.

(c) The certificate of incorporation or bylaws of a public benefit corporation may require
that the corporation:

(1) Provide the statement described in subsection (b) of this section more frequently
than biennially;

(2) Make the statement described in subsection (b) of this section available to the
public; and/or

(3) Use a third-party standard in connection with and/or attain a periodic third-party
certification addressing the corporation's promotion of the public benefit or public benefits
identified in the certificate of incorporation and/or the best interests of those materially

affected by the corporation's conduct.

79 Del. Laws, c. 122, § 8.;

§ 367 Derivative suits.

Stockholders of a public benefit corporation owning individually or collectively, as of the
date of instituting such derivative suit, at least 2% of the corporation's outstanding shares or,
in the case of a corporation with shares listed on a national securities exchange, the lesser of
such percentage or shares of at least $2,000,000 in market value, may maintain a derivative

lawsuit to enforce the requirements set forth in § 365(a) of this title.

79 Del. Laws, c. 122, § 8.;
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§ 368 No effect on other corporations.
This subchapter shall not affect a statute or rule of law that is applicable to a corporation

that is not a public benefit corporation, except as provided in § 363 of this title.

79 Del. Laws, c. 122, § 8.;
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