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Trust for Transactions in Capital Market Act B.E. 2550, the debtor may use a trust
for evasive performance. The debtor who creates the trust will entrust the properties to a
trustee to manage and submit to the beneficiary. Since the properties conveyance must be
made to the trustee while the debtor is also able to be the beneficiary, the creditor of trust's
settlor has no right for the compulsory performance of the debtor's properties entrusted to
the trust because of the properties’ non-ownership of debtor. Therefore, the trust becomes
the way for the debtor to trickily defraud the creditor. Although Trust Act indicates that the
trust's settlor must be a listed public company on the Stock Exchange and the trustee must

be approved by the government section, the fraudulence of debtor can occur.

However, when considering the content of trust contract, it found that using the trust
for evasive performance comprised 2 defects included the objective of contract expressed
manifestly ilicit and intemal intention differed from expressed intention including the
declaration of perverse intention. Although Thai law could provide a remedy for the creditor
by claiming the void and cancellation of fraudulent act, it was appropriate for the problems of
general contracts only. According to the case study in UK, USA and Japan, it revealed that
the resolution approaches of Japan most effectively corresponded to the system of Thai law
by adding the principles of the cancellation of fraudulent act with the consideration of the
beneficiary’s good faith as well as determining the exceptions for considering the trustee’s
good faith. However, the law amendment could affect the honest beneficiary; therefore, the

measure in screening the beneficiary of trust's settlor should be created instead. m\q)//





