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" Article 4

States Parties shall undertake all appropriate legislative, administrative, and other
measures for the implementation of the rights recognized in the present Convention. With
regard to economic, social and cultural rights, States Parties shall undertake such
measures to the maximum extent of their available resources and, where needed, within

the framework of international co-operation.
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?Rachel Hodgkin and Peter Newell, Implementation Handbook for the Convention

on the Rights of the Child, Full revised edition, (Geneva : Atar SA, 2002), p. 4.
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1992), p. 6.
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" Article 47 “The present Convention is subject to ratification. Instruments of
ratification shall be deposited with the Secretary-General of the United Nations.”

® Article 48 “The present Convention shall remain open for accession by any
State. The instruments of accession shall be deposited with the Secretary-General of the

United Nations.”
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" Ibid.

" Ibid.

* Ibid.

° Ibid.
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"’ Children’s Bill No.38 of 2005
Article 7. (1) Whenever a provision of this Act requires the best interests of the
child standard to be applied, the following factors must be taken into consideration
where relevant, namely—
(a) the nature of the personal relationship between
(i) the child and the parents, or any specific parent; and
(ii) the child and any other care-giver or person relevant in those circumstances;
(b) the attitude of the parents, or any specific parent, towards—
(i) the child; and
(i) the exercise of parental responsibilities and rights in respect of the child;
(c) the capacity of the parents, or any specific parent, or of any other care-giver or
person, to provide for the needs of the child, including emotional and intellectual needs;
(d) the likely effect on the child of any change in the child’s circumstances,
including the likely effect on the child of any separation from—
(i) both or either of the parents; or
(i) any brother or sister or other child, or any other care-giver or person, with
whom the child has been living;
(e) the practical difficulty and expense of a child having contact with the parents,
or any specific parent, and whether that difficulty or expense will substantially
affect the child’s right to maintain personal relations and direct contact with the parents,
or any specific parent, on a regular basis;
(f) the need for the child—
(i) to remain in the care of his or her parent, family and extended family; and
(ii) to maintain a connection with his or her family, extended family, culture
or tradition;
(g) the child’'s—

(i) age, maturity and stage of development;
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(i) gender;
(i) background; and
(iv) any other relevant characteristics of the child;

(h) the child’s physical and emotional security and his or her intellectual, emotional,
social and cultural development;

(i) any disability that a child may have;

(j) any chronic illness from which a child may suffer;

(k) the need for a child to be brought up within a stable family environment and,
where this is not possible, in an environment resembling as closely as possible a caring
family environment;

() the need to protect the child from any physical or psychological harm that may
be caused by—

(i) subjecting the child to maltreatment, abuse, neglect, exploitation or
degradation or exposing the child to violence or exploitation or other harmful behaviour; or

(i) exposing the child to maltreatment, abuse, degradation, ill-treatment,
violence or harmful behaviour towards another person;

(m) any family violence involving the child or a family member of the child; and

(n) which action or decision would avoid or minimise further legal or administrative

proceedings in relation to the child.
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" Robin Ward, “The legal representation of children: A consultation paper
prepared by The Quebec Bar Committee,” Canadian Journal of Family Law, (1996),
(Lexis 2007).

" Civil Code of Quebec

Article 33 “Every decision concerning a child shall be taken in light of the child's
interests and the respect of his rights.”

Consideration is given, in addition to the moral, intellectual, emotional and
physical needs of the child, to the child's age, health, personality and family
environment, and to the other aspects of his situation.

“ Ibid.

' Ibid.

* Family Law Reform Act 1995
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Section 60B(2) “ states the four principles that underlie these objects. These
principles are however always subject to the rider that they not be contrary to a child’s
best interests. The four principles are:

1. Children have a right to know and be cared for by both their parents, regardless of
whether their parents are married, separated, have never married or have never lived
together; and,

2. Children have a right of contact, on a regular basis, with both parents and with
other people significant to their care, welfare and development; and,

3. Parents share duties and responsibilities concerning the care, welfare and
development of their children; and,

4. Parents should agree about the future parenting of their children.”

* Section 68F(2) “The court must consider:

(a) any wishes expressed by the child and any factors (such as the child's
maturity or level of understanding) that the court thinks are relevant to the weight it
should give to the child's wishes;

(b) the nature of the relationship of the child with each of the child's parents and
with other persons;

(c) the likely effect of any changes in the child's circumstances, including the
likely effect on the child of any separation from:

(i) either of his or her parents;

(i) any other child, or other person, with whom he or she has been living;
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(d) the practical difficulty and expense of a child having contact with a parent
and whether that difficulty or expense will substantially affect the child's right to maintain
personal relations and direct contact with both parents on a regular basis;

(e) the capacity of each parent, or of any other person, to provide for the needs
of the child, including emotional and intellectual needs;

(f) the child's maturity, sex and background (including any need to maintain a
connection with the lifestyle, culture and traditions of Aboriginal peoples or Torres Strait
Islanders) and any other characteristics of the child that the court thinks are relevant;

(g) the need to protect the child from physical or psychological harm caused, or
that may be caused, by:

(i) being subjected or exposed to abuse, ill-treatment, violence or other
behaviour; or

(i) being directly or indirectly exposed to abuse, ill-treatment, violence or other
behaviour that is directed towards, or may affect, another person;

(h) the attitude to the child, and to the responsibilities of parenthood, demonstrated
by each of the child's parents;

(i) any family violence involving the child or a member of the child's family;

(j) any family violence order that applies to the child or a member of the
child's family;

(k) whether it would be preferable to make the order that would be least likely to lead
to the institution of further proceedings in relation to the child;

(1) any other fact or circumstance that the court thinks is relevant.”
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* Partial Bill
Section 3(2) 2 "Best interest" or "best interest of the child" means compliance
with the spirit and intent of the federal Indian Child Welfare Act of protecting the unique

relationship that exists between each Indian child and the child's own tribe, and



106

Wz YA Partial Inannsiimaintesnaiylelennasliidulnudngszasiuay
AN TN UNTTY AW LaNtlitynjs  federal Indian Child Welfare uazaziifuli
ANAATYURANUAAZNgNTY SN A NdNTUSUaTNsagsNLTuATa LA

4222 mahuanuatlsclamigagaanannllldiasnisiinuaiadelunig

Narsanalszlaaigeqaaain QR RET g LN AT T AT RHIEC LT
anigaiTniinistimannatlsslemigaaareainilldinenisiuailadelunisiiansan

dl 4 1 dl a 4 A o 1 | L8 [~3 A 1
WailuuwimneliuisanaziansandinsaisananailunalssTumigigaueasnvzaly Tng

a o 1

{euaeansinegnenisiaNlunsiifainaq1eeune uaiginetszneunisAnen el

1) nasthwdnuatlsrlanigagnrensnhld aawaisidunu safgidwnulilia
ArinANIesAdn “NalsrTamigegaaeaan’ 15 CHILD CUSTODY ACT OF 1970 Act 91

of 1970 (38471 722.23 11M31 3 * AazAmuailade (factors) talirnalitintladesing - mw

providing the Indian child with unbroken access to and involvement in the child's tribe's
way of life and the child's lifelong relationship with the child's extended family, tribal
community, and tribe.

** CHILD CUSTODY ACT OF 1970 Act 91 of 1970

722.23 “Best interests of the child” defined.

Sec. 3. As used in this act, “best interests of the child” means the sum total of the
following factors to be considered, evaluated, and determined by the court:

(a) The love, affection, and other emotional ties existing between the parties
involved and the child.

(b) The capacity and disposition of the parties involved to give the child love,
affection, and guidance and to continue the education and raising of the child in his or
her religion or creed, if any.

(c) The capacity and disposition of the parties involved to provide the child with
food, clothing, medical care or other remedial care recognized and permitted under the
laws of this state in place of medical care, and other material needs.

(d) The length of time the child has lived in a stable, satisfactory environment,

and the desirability of maintaining continuity.
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(e) The permanence, as a family unit, of the existing or proposed custodial home
or homes.

(f) The moral fitness of the parties involved.

(g) The mental and physical health of the parties involved.

(h) The home, school, and community record of the child.

(i) The reasonable preference of the child, if the court considers the child to be of
sufficient age to express preference.

(j) The willingness and ability of each of the parties to facilitate and encourage a
close and continuing parent-child relationship between the child and the other parent or
the child and the parents.

(k) Domestic violence, regardless of whether the violence was directed against or
witnessed by the child.

() Any other factor considered by the court to be relevant to a particular child
custody dispute.

*® 2007 Minnesota Statutes

518.17 CUSTODY AND SUPPORT OF CHILDREN ON JUDGMENT.

Subdivision 1. The best interests of the child. (a) "The best interests of the child"
means all relevant factors to be considered and evaluated by the court including:

(1) the wishes of the child's parent or parents as to custody;

(2) the reasonable preference of the child, if the court deems the child to be of
sufficient age to express preference;

(3) the child's primary caretaker;

(4) the intimacy of the relationship between each parent and the child;

(5) the interaction and interrelationship of the child with a parent or parents,
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siblings, and any other person who may significantly affect the child's best interests;

(6) the child's adjustment to home, school, and community;

(7) the length of time the child has lived in a stable, satisfactory environment and
the desirability of maintaining continuity;

(8) the permanence, as a family unit, of the existing or proposed custodial home;

(9) the mental and physical health of all individuals involved; except that a
disability, as defined in section 363A.03, of a proposed custodian or the child shall not
be determinative of the custody of the child, unless the proposed custodial arrangement
is not in the best interest of the child;

(10) the capacity and disposition of the parties to give the child love, affection,
and guidance, and to continue educating and raising the child in the child's culture and
religion or creed, if any;

(11) the child's cultural background;

(12) the effect on the child of the actions of an abuser, if related to domestic
abuse, as defined in section 518B.01, that has occurred between the parents or between
a parent and another individual, whether or not the individual alleged to have committed
domestic abuse is or ever was a family or household member of the parent; and

(13) except in cases in which a finding of domestic abuse as defined in section
518B.01 has been made, the disposition of each parent to encourage and permit frequent
and continuing contact by the other parent with the child.

The court may not use one factor to the exclusion of all others. The primary
caretaker factor may not be used as a presumption in determining the best interests of
the child. The court must make detailed findings on each of the factors and explain how
the factors led to its conclusions and to the determination of the best interests of the

child.


https://www.revisor.leg.state.mn.us/statutes?id=363A.03
https://www.revisor.leg.state.mn.us/statutes?id=518B.01
https://www.revisor.leg.state.mn.us/statutes?id=518B.01
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*®AG. Balanon, Faye and A. Yacat, Jay, supra note.

* Preamble of Convention on the Rights of the Child

Paragraph 5 “Convinced that the family, as the fundamental group of society and
the natural environment for the growth and well-being of all its members and particularly
children, should be afforded the necessary protection and assistance so that it can fully

assume its responsibilities within the community.”
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*" Article 22

States Parties shall undertake all appropriate legislative, administrative, and other
measures for the implementation of the rights recognized in the present Convention. With
regard to economic, social and cultural rights, States Parties shall undertake such
measures to the maximum extent of their available resources and, where needed, within
the framework of international co-operation.
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Y. 63. refer to, Daniel O’ Donnell, Guidelines for NGOs on Monitoring Implementation of

the Convention on the Rights of the Child, 17 (1992).
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“'Article 44(1) 1. States Parties undertake to submit to the Committee, through the
Secretary-General of the United Nations, reports on the measures they have adopted
which give effect to the rights recognized herein and on the progress made on the
enjoyment of those rights:

(a) Within two years of the entry into force of the Convention for the State Party
concerned;

(b) Thereafter every five years.
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* Article 4.

States Parties shall undertake all appropriate legislative, administrative, and other
measures for the implementation of the rights recognized in the present Convention. With
regard to economic, social and cultural rights, States Parties shall undertake such
measures to the maximum extent of their available resources and, where needed, within
the framework of international co-operation.

“ 3997 AUAUNAA, BINUAUTIATION 3 U. 68.

* Rachel Hodgkin and Peter Newell, Implementation Handbook for the Convention

on the Rights of the Child, Full revised edition, (Geneva : Atar SA, 2002), p. 677.

“ Ibid, p.678.
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“ Ibid, p. 678.

" Article 3(2) “States Parties undertake to ensure the child such protection and
care as is necessary for his or her well-being, taking into account the rights and duties of
his or her parents, legal guardians, or other individuals legally responsible for him or her,

and, to this end, shall take all appropriate legislative and administrative measures.”
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