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Repudiation Provisions and Developing Countries, (1989) 38 I.C.L.Q. [Vol.38] p.479

> Article 41
(1) Subject to this Act, the unpaid seller of goods who is in possession of them is
entitled to retain possession of them until payment or tender of the price in the following cases:-
(a) where the goods have been sold without any stipulation as to credit;
(b) where the goods have been sold on credit but the term of credit has expired;
(c) where the buyer becomes insolvent.
(2) The seller may exercise his lien or right of retention notwithstanding that he is
in possession of the goods as agent or bailee or custodier for the buyer.

° This Act is reproduced with amendments as at 1" October 2003. Crown Copyright
material is reproduced with the permission of the Controller of HMSO and the Queen's Printer for
Scotland.

" Article 323 “Withdrawal because performance not carried out or not carried out in
accordance with contract

(4) The creditor can withdraw even before performance becomes due, if it is

obvious that the prerequisites for withdrawal will occur.”
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" Universal Cargo Carriers Corp. v. Citati, supra at 13, p. 441; or (as in that case)
from the act or default of another person to whom he had delegated performance of his
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* Ibid. pp. 735.

* Ibid.pp. 736-737.

* Ibid. pp. 736-737, H.G. Beale, W.D. Bishop, M.P. Furmston, Contract Cases and
Material, 2" edition (London : Butterworths, 1990), p. 424.

7 Supra note 6.

* Article 12. Implied terms about title, etc.

(D) In a contract of sale, other than one to which subsection (3) below
applies, there is an implied term on the part of the seller that in the case of a sale he has a right to
sell the goods, and in the case of an agreement to sell he will have such a right at the time when
the property is to pass.

2) In a contract of sale, other than one to which subsection (3) below
applies, there is also an implied term that—

(a) the goods are free, and will remain free until the time when the
property is to pass, from any charge or encumbrance not disclosed or known to the buyer before
the contract is made, and

(b) the buyer will enjoy quiet possession of the goods except so far
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as it may be disturbed by the owner or other person entitled to the benefit of any charge or
encumbrance so disclosed or known.

3) This subsection applies to a contract of sale in the case of which there
appears from the contract or is to be inferred from its circumstances an intention that the seller
should transfer only such title as he or a third person may have.

4) In a contract to which subsection (3) above applies there is an implied
term that all charges or encumbrances known to the seller and not known to the buyer have been
disclosed to the buyer before the contract is made.

(5) In a contract to which subsection (3) above applies there is also an
implied term that none of the following will disturb the buyer's quiet possession of the goods,
namely—

(a) the seller;

(b) in a case where the parties to the contract intend that the seller
should transfer only such title as a third person may have, that person;

(c) anyone claiming through or under the seller or that third person
otherwise than under a charge or encumbrance disclosed or known to the buyer before the
contract is made.

(5A)  Asregards England and Wales and Northern Ireland, the term implied
by subsection (1) above is a condition and the terms implied by subsections (2), (4) and (5) above
are warranties.

(6) Paragraph 3 of Schedule 1 below applies in relation to a contract made
before 18 May 1973.

* Article 13. Sale by description

(1 Where there is a contract for the sale of goods by description, there is an

implied term that the goods will correspond with the description.

(1A)  Asregards England and Wales and Northern Ireland, the term implied
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by subsection (1) above is a condition.

() If the sale is by sample as well as by description it is not sufficient that
the bulk of the goods corresponds with the sample if the goods do not also correspond with the
description.

3) A sale of goods is not prevented from being a sale by description by
reason only that, being exposed for sale or hire, they are selected by the buyer.

4) Paragraph 4 of Schedule 1 below applies in relation to a contract made
before 18 May 1973.

* Article 14. Implied terms about quality or fitness

@) Except as provided by this section and section 15 below and subject to
any other enactment, there is no implied term about the quality or fitness for any particular
purpose of goods supplied under a contract of sale.

2) Where the seller sells goods in the course of a business, there is an
implied term that the goods supplied under the contract are of satisfactory quality.

(2A)  For the purposes of this Act, goods are of satisfactory quality if they
meet the standard that a reasonable person would regard as satisfactory, taking account of any
description of the goods, the price (if relevant) and all the other relevant circumstances.

(2B)  For the purposes of this Act, the quality of goods includes their state and
condition and the following (among others) are in appropriate cases aspects of the quality of
goods—

(a) fitness for all the purposes for which goods of the kind in
question are commonly supplied,

(b) appearance and finish,

(c) freedom from minor defects,

(d) safety, and

(e) durability.
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(2C)  The term implied by subsection (2) above does not extend to any matter
making the quality of goods unsatisfactory—

(a) which is specifically drawn to the buyer's attention before the
contract is made,

(b) where the buyer examines the goods before the contract is
made, which that examination ought to reveal, or

(c) in the case of a contract for sale by sample, which would have
been apparent on a reasonable examination of the sample.

(2D) If the buyer deals as consumer or, in Scotland, if a contract of sale is a
consumer contract, the relevant circumstances mentioned in subsection (2A) above include any
public statements on the specific characteristics of the goods made about them by the seller, the
producer or his representative, particularly in advertising or on labelling.

(2E) A public statement is not by virtue of subsection (2D) above a relevant
circumstance for the purposes of subsection (2A) above in the case of a contract of sale, if the
seller shows that—

(a) at the time the contract was made, he was not, and could not
reasonably have been, aware of the statement,

(b) before the contract was made, the statement had been withdrawn in
public or, to the extent that it contained anything which was incorrect or misleading, it had been
corrected in public, or

(¢) the decision to buy the goods could not have been influenced by
the statement.

(2F) Subsections (2D) and (2E) above do not prevent any public statement from
being a relevant circumstance for the purposes of subsection (2A) above (whether or not the
buyer deals as consumer or, in Scotland, whether or not the contract of sale is a consumer
contract) if the statement would have been such a circumstance apart from those subsections.

3) Where the seller sells goods in the course of a business and the buyer,

expressly or by implication, makes known—
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(a) to the seller, or
(d) where the purchase price of part of it is payable by instalments and
the goods were previously sold by a credit-broker to the seller, to that credit-broker,

any particular purpose for which the goods are being bought, there is an implied
term that the goods supplied under the contract are reasonably fit for that purpose, whether or not
that is a purpose for which such goods are commonly supplied, except where the circumstances
show that the buyer does not rely, or that it is unreasonable for him to rely, on the skill or
judgment of the seller or credit-broker.

(€))] An implied term about quality or fitness for a particular purpose may be
annexed to a contract of sale by usage.

(5) The preceding provisions of this section apply to a sale by a person who
in the course of a business is acting as agent for another as they apply to a sale by a principal in
the course of a business, except where that other is not selling in the course of a business and
either the buyer knows that fact or reasonable steps are taken to bring it to the notice of the buyer
before the contract is made.

(6) As regards England and Wales and Northern Ireland, the terms implied
by subsections (2) and (3) above are conditions.

@) Paragraph 5 of Schedule 1 below applies in relation to a contract made
on or after 18 May 1973 and before the appointed day, and paragraph 6 in relation to one made
before 18 May 1973.

(8) In subsection (7) above and paragraph 5 of Schedule 1 below references
to the appointed day are to the day appointed for the purposes of those provisions by an order of
the Secretary of State made by statutory instrument.

* Article 15. Sale by sample
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(D A contract of sale is a contract for sale by sample where there is an
express or implied term to that effect in the contract.
) In the case of a contract for sale by sample there is an implied term—
(a) that the bulk will correspond with the sample in quality;
(c) that the goods will be free from any defect, making their quality
unsatisfactory, which would not be apparent on reasonable examination of the sample.
3) As regards England and Wales and Northern Ireland, the term implied
by subsection (2) above is a condition.
(€))] Paragraph 7 of Schedule 1 below applies in relation to a contract made
before 18 May 1973.

* Sir John Smith, A Casebook of Contract, 10" edition (London : Sweet &

Maxwell, 1996), pp. 419-422.
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study of law,Englewood Cliff. N.J., Prentice-Hall, 1957., pp. 678.
* Konrad Zweigert and Hein Kotz, supra at 22, pp. 531-532.
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becomes due, if it is obvious that the prerequisites for withdrawal will occur.”
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! Article 323(5) provides that “If the debtor has effected partial performance, the
creditor can only withdraw from the whole contract if he has no interest in partial performance. If
the debtor has not effected performance in accordance with the contract, the creditor cannot
withdraw from the contract if the violation of duty is insignificant.”

* Article 323(2) provides that “The setting of a period can be dispensed with, if

1. the debtor refuses performance seriously and finally,

2. the debtor does not effect performance on a date determined in the contract of
within a determined period and in the contract the creditor has made the continued existence of
his interest in performance dependent on the punctuality of the performance or

3. special circumstances are present which justify immediate withdrawal , on

balancing the interests of both parties.
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