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" Seth M. Warner, “Liberalize Open Skies: Foreign Investment and Cabotage

Restrictions Keep Noncitizens in Second Class”, American University Law Review,

(1993).

"> Benoit M.J. Swinnen, “An Opportunity for Trans-Atlantic Civil Aviation: From

Open Skies to Open Market?”,63 Journal of Air Law and Commerce 249, 261 (August-
September 1997).
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" EEC Treaty 48 7 “Within the scope of application of this Treaty, and without
prejudice to any special provisions contained therein, any discrimination on grounds of
nationality shall be prohibited”

" Council Regulation (EEC) No 2408/92 of 23 July 1992 on access for
Community air carriers to intra-Community air routes in 3 “Subject to this Regulation,
Community air carriers shall be permitted by the Member State(s) concerned to exercise

traffic rights on routes within the Community.” uazde 2 “Community air carrier' means
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an air carrier with a valid operating licence granted by a Member State in accordance
with Council Regulation (EEC) No 2407/92 of 23 July 1992 of licensing of air carriers.”
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" EEC Treaty 48 52 “Within the framework of the provisions set out below,
restrictions on the freedom of establishment of nationals of a Member State in the
territory of another Member State shall be prohibited. Such prohibition shall also apply to
restrictions on the setting-up of agencies, branches or subsidiaries by nationals of any
Member State established in the territory of any Member State.

Freedom of establishment shall include the right to take up and pursue
activities as self- employed persons and to set up and manage undertakings, in
particular companies or firms within the meaning of the second paragraph of Article 48,

under the conditions laid down for its own nationals by the law of the country where such

establishment is effected, subject to the provisions of the chapter relating to capital.”
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" EEC Treaty 48 84(2) $19uda 15907707 4.

" Council Regulation (EEC) No. 2407/92 Article 1 “This Regulation concerns
requirements for the granting and maintenance of operating licences by Member States
in relation to air carriers established in the Community.

The carriage by air of passengers, mail and/or cargo, performed by non-
power driven aircraft and/or ultra-light power driven aircraft, as well as local flights not
involving carriage between different airports, are not subject to this Regulation. In
respect of these operations, national law concerning operating licences, if any, and

Community and national law concerning the air operator's certificate (AOC) shall apply.”
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" Frank Laurent, “The Internal Aviation Market: Economic Regulation,”

<http://ec.europa.eu/transport/air_portal/international/events/doc/2006_09_13_eu_au_se
minar/eu_au_internal_relation_en.pdf>, March 2008.

* Council Regulation (EEC) No. 2407/92 Article 13 “3. An undertaking whose
application for an operating licence has been refused may refer the question to the
Commission. If the Commission finds that the requirements of this Regulation have not
been fulfilled it shall state its views on the correct interpretation of the Regulation without
prejudice to Article 169 of the Treaty.”

Z Chicago Convention 1944 Article 17 “Aircraft have the nationality of the
State in which they are registered.”

2 EEC Treaty 40 7 819ud2 13907507 13.

 Council Regulation (EEC) No. 2407/92 Article 4 “3. (a) Notwithstanding
paragraphs 2 and 4, air carriers which have already been recognized in Annex | to
Council Regulation (EEC) No 2343/90 and Council Regulation (EEC) No 294/91 of 4
February 1991 on the operation of air cargo services between Member States(5) shall
retain their rights under this and associated Regulations as long as they meet the

other obligations in this Regulation and they continue to be controlled directly or
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indirectly by the same third countries and/or by nationals of the same third country as
those exercising such control at the time of adoption of this Regulation. Such control
may, however, be transferred to Member States and/or to Member State nationals at

any time.

(b) The possibility of buying and selling shares under subparagraph (a) does

not cover nationals who have a significant interest in an air carrier of a third country.”
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agreements

undertaking

Council Regulation (EEC) No. 2407/92 Article 4 “2. Without prejudice to
and conventions to which the Community is a contracting party, the

shall be owned and continue to be owned directly or through majority

ownership by Member States and/or nationals of Member States. It shall at all times be

effectively controlled by such States or such nationals.”

25

Council Regulation (EEC) No. 2407/92 Article 2(g) “‘effective control'

means a relationship constituted by rights, contracts or any other means which, either

separately or jointly and having regard to the considerations of fact or law involved,

confer the possibility of directly or indirectly exercising a decisive influence on an

undertaking,

in particular by:

(a) the right to use all or part of the assets of an undertaking;

(b) rights or contracts which confer a decisive influence on the composition,

voting or decisions of the bodies of an undertaking or otherwise confer a decisive

influence on the running of the business of the undertaking.”
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** Council Regulation (EEC) No. 2407/92 Article 4 “1. No undertaking shall

be granted an operating license by a Member State unless:

(a) its principal place of business and, if any, its registered office are

located in that Member State; and”

?" Council Regulation (EEC) No. 2407/92 Article 4 “5. An air carrier shall at all
times be able on request to demonstrate to the Member State responsible for the
operating license that it meets the requirements of this Article. The Commission acting at
the request of a Member State shall examine compliance with the requirements of this

Article and take a decision if necessary.”
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* The Licensing of Air Carriers Regulations 1992 48 4 In any case where the
CAA has reason to believe that - (a) an applicant for, or the holder of, a licence granted
in accordance with the Council Regulation, or

(b) a carrier to whom article 16 of the Council Regulation for the time being
applies, does not meet the requirements of paragraphs 2 to 4 of article 4 of the Council
Regulation it shall be the duty of the CAA to inform the Secretary of State accordingly. In
any such case the CAA shall make no determination as to whether the said

requirements are met but shall await determination of the Secretary of State. ...”
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* Consolidated Version of The Treaty Establishing the European Community
Article 49 paragraph 1 “Within the framework of the provisions set out below, restrictions
on freedom to provide services within the Community shall be prohibited in respect of
nationals of Member States who are established in a State of the Community other than
that of the person for whom the services are intended.”

* Consolidated Version of The Treaty Establishing the European Community
Article 307 paragraph 1 “The rights and obligations arising from agreements concluded
before 1 January 1958 or, for acceding States, before the date of their accession,
between one or more Member States on the one hand, and one or more third countries
on the other, shall not be affected by the provisions of this Treaty.”

°" Consolidated Version of The Treaty Establishing the European Union Article
307 paragraph 3 “In applying the agreements referred to in the first paragraph, Member
States shall take into account the fact that the advantages accorded under this Treaty

by each Member State form an integral part of the establishment of the Community and
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are thereby inseparably linked with the creation of common institutions, the conferring of
powers upon them and the granting of the same advantages by all the other Member
States.”

* Armand de Mestral, “The Consequence of the European Court of Justice’s

Open Skies Decision,” <http://www.touchbriefings.com/pdf/12/avia031_p_mestral.pdf>,

March 2004.
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43 Christopher Furlan, “Foreign Ownership and Control Restrictions in United
States Airlines: Barrier to Mergers and Restructuring,” document resource from
University of Miami School of Law.
“ See Edmund Preston, “The Federal Aviation Administration and Its

Predecessor Agencies,” <http://www.centennialofflight.gov/essay/Government_Role/

FAA_History/POL8.htm>, January 2008.
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* See FAA Missions <http://www.faa.gov/about/mission/activities/>.

* Federal Aviation Act of 1958 Article 1301(16) “US citizen” means

(a) an individual who is a citizen of the U.S. or one of its possession, or

(b) a partnership of each member is such an individual, or

(c) a corporation or association created or organized under the laws of the
U.S. or of any State, Territory, or possession of the U.S., of which the president and two-
thirds or more of the board of directors and other managing officers thereof are such
individuals and in which at least 75% of voting interest is owned or controlled by
persons who are citizens of the U.S. or one of its possession.”

. Christopher Furlan, supra note 43.
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*® United States General Accounting Office (hereinafter GAO), “Foreign

Investment in U.S. Airlines”, GAO-04-34R (Washington, D.C.: Oct. 30, 2003).

* 49 U.S.C. 41101 “(a) General - Except as provided in this chapter or
another law

(1) an air carrier may provide air transportation only if the air carrier holds a
certificate issued under this chapter authorizing the air transportation;

(3) an air carrier may provide all-cargo air transportation only if the air carrier
holds a certificate issued under this chapter authorizing the all-cargo air transportation.”

49 U.S.C. 41102 “(a) Issuance - The Secretary of Transportation may issue
a certificate of public convenience and necessity to a citizen of the United States
authorizing the citizen to provide any part of the following air transportation the citizen
has applied for under section 41108 of this title:

(1) air transportation as an air carrier.”
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*"49 U.S.C. 40102(a)(15) “citizen of the U.S.” means

(A) an individual U.S. citizen,

(B) a partnership each of whose partners are U.S. citizens

(C) a corporation or association organized under the laws of the U.S. whereby
the president and at least two-thirds of the board of directors and other managing
officers are U.S. citizens, which is under the actual control of U.S. citizens, and at least

75 percent of the voting interest is owned or controlled by U.S. citizens.”
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* |sabelle Lelieur, Law and Policy of Substantial Ownership and Effective

Control of Airlines: Prospect for Change, (England: Ashgate Publishing Limited, 2003),

p.33.
* 49U.S.C. 41111 “(a) General Requirements - (1) The Secretary of
Transportation shall prescribe regulations that simplify the procedure for

(A) acting on an application for a certificate to provide air transportation

under section 41102 of this title;”
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*49U.8.C. 41110 “(1) Each certificate issued under section 41102 of this title
is effective from the date specified in it and remains in effect until -

(A) the Secretary of Transportation suspends or revokes the certificate
under this section;

(B) the end of the period the Secretary specifies for an air carrier having a
certificate of temporary authority issued under section 41102 (a)(2) of this title;

(2) On application or on the initiative of the Secretary and after notice and an
opportunity for a hearing or, except as provided in paragraph (4) of this subsection,
under section 41111 of this title, the Secretary may -

(A) amend, modify, or suspend any part of a certificate if the Secretary
finds the public convenience and necessity require amendment, modification, or
suspension; and

(B) revoke any part of a certificate if the Secretary finds that the holder of
the certificate intentionally does not comply with this chapter, sections 41308-41310(a),
41501, 41503, 41504, 41506, 41510, 41511, 41701, 41702, 41705-41709, 41711, 41712,
and 41731-41742, chapter 419 sections 41308-41310(a), 41501, 41503, 41504, 41506,
41510, 41511, 41701, 41702, 41705-41709, 41711, 41712, and 41731-41742, chapter
419, subchapter Il of chapter 421, and section 46301 (b) of this title, a regulation or
order of the Secretary under any of those provisions, or a term of its certificate.

(4) A certificate to provide foreign air transportation may not be amended,
modified, suspended, or revoked under section 41111 of this title if the holder of the
certificate requests an oral evidentiary hearing or the Secretary finds, under all the facts

and circumstances, that the hearing is required in the public interest.”
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® 14 C.F.R. Section 204.5 “(a) A certificated or commuter air carrier

proposing a substantial change in operations, ownership or management shall file the
data set forth in §204.3. These data must be submitted in cases where:

(1) The proposed change requires new or amended authority, or

(2) The change substantially alters the factors upon which its latest
fitness finding is based, even if no new authority is required.

(b) Information which a carrier has previously formally filed with the
Department, or with another Federal agency where they are available to the Department,
which continues to reflect the current state of the carrier's fithess may be omitted. The
carrier instead should identify the data and provide a citation for the date(s) and
place(s) of filing. Prior to filing any data, the carrier may contact the Department (Air
Carrier Fitness Division) to ascertain what data required by this section, if any, are
already available to the Department or are not applicable to the substantial change in
question and need not be included in the filing.

(c) Information filings pursuant to this section made to support an application
for new or amended certificate authority shall be filed with the application and

addressed to ...
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(d) Information filed in support of a certificated or commuter air carrier's
continuing fitness to operate under its existing authority in light of substantial changes in
its operations, management, or ownership, including changes that may affect the air
carrier's citizenship, shall be addressed to ...”

** Ved P. Nanda, “Substantial Ownership and Control of International Airlines

in the United States”,50 The American Journal of Comparative Law 357, 367-368

(Autumn 2002).
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© 49 U.S.C. 41302 “The Secretary of Transportation may issue a permit to a
person (except a citizen of the United States) authorizing the person to provide foreign

air transportation as a foreign air carrier if the Secretary finds that -
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(1) the person is fit, willing, and able to provide the foreign air transportation
to be authorized by the permit and to comply with this part and regulations of the
Secretary; and

(2)

(A) the person is qualified, and has been designated by the government
of its country, to provide the foreign air transportation under an agreement with the
United States Government; or

(B) the foreign air transportation to be provided under the permit will be in
the public interest.”

" sabelle Lelieur, supra note 52, p.39.
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" Brian F. Havel, “A New Approach to Foreign Ownership of National

Airlines,” White Paper, document source from Depaul University, p. 14.
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" Air Transport Agreement Between the Federal Republic of Germany and the
United States of America (Current version of the Agreement of 7 July 1955 (275 UNTS 3,
U.S.T. 527, TIAS No. 3536, German Law Gazette Il, 1956, at 403), as amended by
Protocols between the United States of America and the Federal Republic of Germany,
of April 25, 1989, of May 23, 1996 and of October 10, 2000, to Amend the Air Transport
Agreement of July 7, 1955) Article 3(3) “Where nationals of either contracting party hold
an ownership interest of less than 50 percent in an airline incorporated and having its
principal place of business in a third state, each contracting party waives its right to
withhold or revoke operating permission from that airline under the applicable article(s)
of the relevant bilateral air services arrangements between that contracting party and
the third state solely on the basis of that ownership interest or on the basis that the
ownership interest constitutes control or effective control, provided that, with respect to
an ownership interest of less than 50 percent, the third state permits airlines of both
contracting parties to invest in airlines incorporated and having the principal place of
business in that third state on an equal basis, and provided further that the relevant
bilateral air services arrangements between each contracting party and that third state

are "Open Skies" agreements or the equivalents thereof. For purposes of this provision:
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(a) the air services arrangements between Germany and other members of the
European Union are deemed equivalents of Open Skies agreements; and (b) the current
European Union legislation governing investment in European Union airlines is deemed
to permit airlines of both contracting parties to invest in airlines incorporated and having
their principal place of business in European Union states on an equal basis with
respect to an ownership interest of less than 50 percent.”

" Kristen Bohmann, supra note 30, pp.710-711.
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* Edward lacobucci, Michael Trebilcock and Palph A. Winter, “The Canadian

Experience with Deregulation”,56 University of Toronto Law Journal, 1, 48-49 (Winter

2006).
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® National Transportation Act of 1987 Section 67(1) "... Canadian citizen or a
permanent resident within the meaning of the Immigration Act, a government in Canada
or an agent thereof or any other person or entity that is controlled in fact by Canadians
and of which at least seventy-five per cent, or such lesser percentage as the Governor
in Council may by regulation specify, of the voting interests are owned and controlled by

Canadians...”



99

lsznaunisusninauainialiinnielusessuinalssmaazfaslfiuayninainesdinig
PUAUMLTZINALALNAN (Canadian  Transportation  Agency)” fiaw nanamAe a11su
filsznaunistinisiaueniAseudedszimalugiuzatenisiuresuauinnazies by
luayayinlsznaunissnissueInIAsendelssimenuLlszan (License for Scheduled
International  Service) A9a¥@11170UsLNBAUNNTLITANIAUBINA LA ﬁﬁlqmmgwmmﬁuﬁ
VLé’ﬁwum@mmuﬁﬁé’mzﬁ“tymﬁﬂmqmﬂmiﬁuﬁ%ﬁmﬂﬁummmzudwﬂi:mm LATHA
vesmsianansiuiinuanTibinenpdesiuderuuadusonanly foeluil
3.3.2.1 danuupsnudtyaAuasanan s

nisdsznaufanisatenisiulugusfrudareissimanauialunisuinig

o a 1

wiuaInAszIelszmanuua Iy ARy TR wAWIAWNTUNaIN1TnLsENaLNNg

[

%

U3n1esanaald munnimua ldlunszsatyaiAdandaanisauds w.A. 2539 11 69°° G4

o

¥
oA o a

TunsearanyafAatuil azituuaAtaINe9A19 “YARAARTIAKAWIAT" (Canadian) 14

o

%

pariupuantiRd udtyaAaesananisiuesuauianaaiullniuaitanassnifangnn

o

TuNm97 55 NATIMUATY “UARAATYTIAKAWIAY NNED

=l

" ANANITURAIINL TENABLARIAT WEALANETENTT AIANITULAI AT B

(National Transportation Agency) Fanneldweran TryafRandnanisauds w.a. 2530 16
Suunliypnanazietuiefintuludlsznannsaudelulssmauauandasiiudaiaue
IHasAnnsaudauisaAanatson uaslunszaaiyaiRdnfaanisauds w.A. 2539 A lfeudu
snaills

" The Canada Transportation Act Article 69. “(1) On application to the
Agency and on payment of the specified fee, the Agency shall issue a licence to
operate a scheduled international service to the applicant if

(a) the applicant establishes in the application to the satisfaction of the
Agency that the applicant:
(i) is pursuance to subsection (2), eligible to hold the licence.
(2) The Minister may, in writing to the Agency, designate any Canadian as

eligible to hold a scheduled international licence and, while the designation remains in

force, that Canadian remains so eligible.”



100

A A Dddn&l ndl 1 1
WALHDITDILAUIAT WFBENHDTUNBL D199 INANNINE TUNIATT 2(1) Wiid
wzsayafAntsilesiunisenanuaznisdilesediangunne Sgunalu

UsemALANIAMTENUENIUTBITTUNATIN YiTeLTHY videTludnwusaugad

v
o o

DA A X o A Y  a
nMsdanievrednfistune lAinguNEelsTinALALIANYTEN NN ETIReD Y
%aﬁm@muammmﬁmﬂwﬁq (controlled in fact) IneypAadTYTIALALIAN

t% dlda a =l 1 £% dl v o £ 1 21/ d‘
waT YunNanaeenidtvetlesngnsanay 75 WIRUALNINTUAINN
dszsruaninimualfidunisieniy azdestanazarunninayarady s
WAKIAN"

v
o =

anunityaifnasnid a1aagdlidn avuduyarsdyafuauiniaesiifyana

Tunueng

1. HAypraNdnAaune AN NN edLlssmALAUIATUAL

a aa

TRRAUIAIAILANTRYARARINANLTUATUAL

k=) )

TALAUIADALAZAILANTUNNANTaanIAtati Tt Ngniasay
75

ﬂmuﬁﬁ“dﬁmim:mwﬂumﬂmw‘h Wuuileda lddsasAnisaudanvailssmne

1
v =

wAuIAN Muuadyaaadtyafuauian laidufinunzannasldiuluenyalsznaunis

a
[ v

UIn1siueInIAszudalszing uazasiulannnisnvuaguiudpnsiinast Yyanadoyaia
wawangriungenaiugmunzanlunislasuluaynimsiall
3.3.2.2 pnuldaanadasiudan muasudyaifaasaanisiu

wnedAn sIudIwislszinAkannInaanudgnlasulueyayimlsznaunis

UinnniauannAsEnd el ssmadludanivuasudyafeesaranisie viradeninun

“ The Canada Transportation Act Article 55 *“’Canadian’ means a Canadian
citizen or a permanent resident within the meaning of subsection 2(1) of the Immigration
and Refugee Protection Act, a government in Canada or an agent of such a government
or a corporation or other entity that is incorporated or formed under the laws of Canada
or a province, that is controlled in fact by Canadians and of which at least seventy-five
per cent, or such lesser percentage as the Governor in Council may by regulation

specify, of the voting interests are owned and controlled by Canadians”



101

Y = - \ \ T g ve o a 2 ue
ANUNALEDY a9ANNTIUdILN sz ImALALIAa1ade T udvTaandn luayn aiuls
AN ANIMUA B lunnmgn 72(1)%

3.3.2.3 N3N ARENTRA U Ty TIAIRIanENITTUIadLALIAY

%

ummmmmm%@nh@ ALAZAINADLANANTRAUATY T AYRIA NS
dulaun mﬁmﬂumLLmﬂ@:mmmmm (Aeldilazidundn eafnisv) azasaaqey
@mmmﬁﬁ%\i%ﬂuﬁiLﬁ@m@ﬁ*ﬂmummLL@:ié’?U‘Lu@utmmﬂ@zﬂ@umiu?ma?lﬁummﬂ
sgwinatssmauunilazdua Selunnsfiaanu 3fNNTazian s AnaNTTRAUNIINENS
wazn1sAtLANAINANNLTuaTa T ud ATy FafednaAndndusanellil

o

AAnAuluNIRla1an1siu Minerve Canada (A.¢. 1989) nusnedildiaduat/lu

|
aa ¥

PULNAAFARULAA NI Ty OJRIN 28N 191Uas W.A. 2530 (The National

2

v 1
= a

Transportation Act of 1987) luamugtiuniaseunduinninaaiuniseanluayyne

UsznaunisLinisiueIniALaznaaeAuanii s uaNidunaiiesesdaauasy

va o | =

faluayyinarunninualdlunscaainyaiffanane Aa 89AN1TN19TUAIUUNTEF

7

(National Transportation Agency falUfliFandn 89/n13)

ANFARAURINLITLNIATIARALUBIAIANIT INDFARUADUL AN T UNA L B3RS

=

WAIANTBIAIENT9TY Minerve  Canada (salidilizandn §0aluaynyia) dailuge

a

Mwmqmﬂizﬂ@um@u?mmﬁummmwdwﬂi:mmt,uuisiﬂ@m"ﬁ AAINAR AYANITAY
peaaanudgneluaynindiasiguantfdruiuniseanluayinniunnivua ldly

NRTY 94(1)(a) UaWIEINaLity 3l dﬁﬁqammum IpeazFAaIlANADAAFaITLdan LA

o

é’mmmLfluwaLﬁmmumé’ﬁmﬁﬁmmmﬂ*ﬂummﬁ 67(1) WNIZI MU alR

[~

% a

W19 94(1)(a) TayadAan (1) Tun198uAI 1893y AABaIANIIIUAIUUITN A
o 1 al dd‘ e‘ 8
LAz I UNN3 N9z AN SN EN AN ANz AN TunTaTud s tegiians1suy @9AnNg

udIuisTfazaanlusyyinilsznaunisuinisiduainiaszndstlsemanuy lailszan

¥

Y o Y ejdl o dl 1 1Y i//
Tinugaeayynitdaeesunyialdtuaaeniwaladifaaeyn e

k1l

©

° Canada Transportation Act Article 72 “(1) The Agency shall suspend or
cancel a scheduled international licence where the Agency determines that, in respect
of the service for which the licence was issued, the licensee ceases to meet any of the

requirements of subparagraph 69(1)(a)(i) to (iii).”
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*! National Transportation Act of 1987 Section 94 “(1) On application to the
Agency and on payment of the appropriate fee, the Agency shall, where it determines
that it is in the public interest to do so, issue a non-scheduled international licence to the
applicant if the applicant establishes in the application to the satisfaction of the Agency
that the applicant

(a) is a Canadian or holds, where the applicant is a non-Canadian, a
document issued by the government of the applicant's state or an agent thereof that, in
respect of the service to be provided under the document, is equivalent to the non-
scheduled international licence for which the application is being made;”

* National Transportation Act of 1987 Section 67 “(1) "Canadian" means a
Canadian citizen or a permanent resident within the meaning of the Immigration Act, a
government in Canada or an agent thereof or any other person or entity that is controlled
in fact by Canadians and of which at least seventy-five per cent, or such lesser
percentage as the Governor in Council may by regulation specify, of the voting interests

are owned and controlled by Canadians;”
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* The Canada Transportation Act Article 69. “(1) On application to the
Agency and on payment of the specified fee, the Agency shall issue a licence to
operate a scheduled international service to the applicant if
(a) the applicant establishes in the application to the satisfaction of the
Agency that the applicant:
(i) is pursuance to subsection (3), eligible to hold the licence.
(3) A non-Canadian is eligible to hold a scheduled international licence if the

non-Canadian
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(a) has been designated by a foreign government or an agent of a foreign
government to operate an air service under the terms of an agreement or arrangement
between that Government and the Government of Canada; and

(b) holds, in respect of the air service, a document issued by a foreign
government or agent that, in respect of the service to be provided under the document,
is equivalent to a scheduled international licence.”

* Canada Transportation Act Article 72, supra note 80.
% Department of Transport of Canada, “A New International Air Transportation

Policy: Consultation with Stakeholders,” <http://www.tc.gc.ca/pol/en/ace/consultations/

airTransportationPolicy.pdf>, February 2008.
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* “Public and Private Ownership,” <http://www.teara.govt.nz/EarthSeaAnd

Sky/SeaAndAirTransport/Aviation/10/en>, February 2008.
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* Hon. Maurice Williamson, Minister of Transport <http://www.executive.

govt.nz/96-99/minister/williamson/air_trans/index.html>, March 2008.
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* Civil Aviation Act of 1990 Article 87B “No person shall carry on in New
Zealand any scheduled international air service otherwise than pursuant to and in
conformity with the terms of a scheduled international air service licence or, as the case

may be, an open aviation market licence.”
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* Civil Aviation Act of 1990 Article 87D “The Minister shall be the licensing
authority to grant scheduled international air service licences to New Zealand
international airlines and to exercise jurisdiction in respect of those licences in
accordance with this Part of this Act”

*! Civil Aviation Act of 1990 Article 87C(1) “(1) Every application for a licence
under this Part of this Act shall be lodged with the Secretary.”

% Civil Aviation Act of 1990 Article 871(2) “Every application for the renewal of
a scheduled international air service licence granted under section 87G of this Act shall
be lodged with the Secretary not less than 3 months before the date on which the
licence expires.”

% Civil Aviation Act of 1990 Article 87F “(1) In considering any application for
a scheduled international air service licence made by a New Zealand international
airline the Minister shall take into account the following matters:

(@) Any relevant international agreement, convention, or arrangement to
which New Zealand is a party:
(b) The safety and security requirements of the Director:

(c) The financial ability of the applicant to carry on the proposed service:
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(d) The likelihood of the applicant carrying on the proposed service
satisfactorily:
(e) Any written representations received by the Minister in relation to the
application:
(f) Such other matters as the Minister thinks fit.
(2) If the granting of the licence would be contrary to any agreement,
convention, or arrangement referred to in subsection (1)(a) of this section, the Minister

shall refuse to grant the licence.”
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Ministry of Transport, Scheduled International Air Service Licences:
Information for New Zealand International Airlines (Pamphlet) paragraph 3.4 “(a) New
Zealand nationals-

(i) own at least 51% of the paid-up capital of the airline, and

(i) have effective control of the airline by holding a majority of the
positions on the board, including that of chairperson (in addition, if services are to be
provided to Australia, at least two-thirds of the board positions must be held by
Australian and/or New Zealand nationals);

(b) that not more than 25% of the airline is owned by a foreign airline (or
foreign airline interest), and not more than 35% in aggregate is owned by foreign airlines
(or foreign airline interests);

(c) that the airline’s head office and operational base will be in New Zealand;
and

(d) whether or not arrangements relating to the operation of the proposed

service in effect vest control of the airline in a foreign interest.”
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% Civil Aviation Act of 1990 Section 87ZC “Where the Mister is satisfied that a
licensee has willfully committed a breach of any of the conditions of a licence granted
under this Part of this Act, the Minister may suspend the licence for such period as the
Minister thinks fit.”

% Civil Aviation Act Section 87ZD “The Minister may revoke a licence granted
under this Part of this Act if -

(b) The Minister is satisfied that the service authorised by the licence is not

being carried on in conformity with the terms and conditions of the licence;”
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*" Civil Aviation Act of 1990 Section 87R “The Minister may from time to time,
by notice in the Gazette, designate any one or more countries or territories in respect of
which - (a) Scheduled international air services; and

(b) Non-scheduled international flights engaged in the carriage of
passengers, cargo, or mail for remuneration or hire may be carried on pursuant to and in
conformity with an open aviation market licence.”

% Civil Aviation Act of 1990 Section 87S “The Secretary shall be the licensing

authority to grant open aviation market licences to New Zealand international airlines
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and foreign international airlines and to exercise jurisdiction in respect of those licences
in accordance with this Part of this Act.”

* Civil Aviation Act of 1990 Section 87T “(1) In considering an application for
an open aviation market licence made by a New Zealand international airline or a foreign
international airline the Secretary shall take into account the following matters:

(a) Any relevant air services agreement and associated arrangements, and
any other international agreement, convention, or arrangement to which New Zealand is
a party:

(b) The safety and security requirements of the Director:

(c) Such other matters as the Minister thinks fit and has determined in
writing should be taken into account.”

™ SAM Airlines Wuananisiuiedneldpausaniielunaianisdunanaiien
srpqnalssm AT uauAuazLssinAaadInsae (New Zealand — Australia Single Aviation

Market Arrangement: SAM) HuatieAU e Tun 1 wapRnIew A.A. 1996



116

a dl | L. dl o a a | a a &
n1stuilu SAM airlines NAENINIILTNITARBINIATEWINUILUNARTLAUA LA L TLNA
=
DAALATIAL
n. awFuananisiuialdlunananisfusuude
LAUNEN1INTENTUANUIANA1MLA T luaY1nUsznaun1sUINITANeINIA
szdradszinalumaianisiuwuuitlnazldeyynliiuananisinaesssmatiofuaus
BuuAna Ll 91a9da T nauAaclanssNaAnsdauass 1A LarinisAcuANe Il
Usz@niualuganisdu Aaiu AveeynInasFeIlsaazideanianadn
(a) YAAADITNANA YT AUNTUAWS
(i) DenssuAnsetinetanfouay 51 vaeundszudavianunluaianisdiv
o o a dl 1 dl o v ZJ/ % Y o ]
wazdmFuananisiunaudinulngans yundiszudaianunazfagladndon
T AUARINN9LIENALNNINLEUD LAY
(i) HnsmauaNetinellszAnsualuatanisiulnadaunledanlnglu
ATULNIINNNTUIEN 390 D9U T2 81UNTIHNNT
dl a 1 v A s a ] v = a £
(b) T@nan1sdUANAT (Mranalsslagiireasgnani1sdum1ea1e) NNTTNanNa
Tugrgnisduldiiufesay 25 lua1an1sdun waza1en1s0usA9A19 (M58

nadszlaaiiuedananishum19fng) Ansendnssniuianns ldinudasay 35

Tuanen1stu

! v
= a

(c) feaen1siuaznasian nyanauasidninaunislugjuazaniu
1sznaunislullssmAiaduaus way
(d) laidrArndanianaaiunisaiiunisuInisiaueasdaNanunIsAILAN

anenistulusnunatsslamiaaasesavizali’™

! Ministry of Transport, Open Aviation Market Licences: Information for

International Airlines (Pamphlet) paragraph 3.5 “(a) that New Zealand nationals -

(i) own at least 51% of the paid-up capital of the airline, and that, for
passenger airlines, the total paid-up capital is commensurate with the scale of the
operation proposed, and

(ii) have effective control of the airline by holding a majority of the

positions on the Board, including that of chairperson;
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(b) that not more than 25% of the airline is owned by a foreign airline (or
foreign airline interest), and not more than 35% in aggregate is owned by foreign airlines
(or foreign airline interests);

(c) that the airline will be incorporated, and its head office and operational
base will be, in New Zealand; and

(d) whether or not arrangements relating to the operation of the proposed

service in effect vest control of the airline in a foreign interest.”
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" Australia-New Zealand Single Aviation Market Arrangements paragraph 8
“(1) In order to operate services in the SAM, carriers must meet the following
criteria:
- at least 50% ownership and effective board control by Australian and/or
New Zealand nationals;
- at least two-thirds of the Board members are Australian and/or New
Zealand nationals;
- the Chairperson of the Board is an Australian or New Zealand national;
- the airline's head office is in Australia or New Zealand; and
- the airline's operational base is in Australia or New Zealand.
(2) If either country is not satisfied that a prospective or existing carrier

operating in the SAM meets the above criteria, it may request consultations.”
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10 Ministry of Transport, Open Aviation Market Licences (Australia):

Information for international airlines (Pamphlet) paragraph 3.5 “In order to demonstrate
that the applicant meets eligibility criteria under the SAM provisions of the Australia -
New Zealand Air Services Agreement, an application for an open aviation market
licence must include affidavits with details showing:

(a) that Australian and/or New Zealand nationals -

(i) own a majority of the paid-up capital of the airline, and that, for
passenger airlines, the total paid-up capital is commensurate with the scale of the
operation proposed, and

(i) have effective control of the airline by holding at least two-thirds of the
positions on the board, including that of chairperson;

(b) that the airline’s head office and operational base are in Australia or
New Zealand; and
(c) whether or not arrangements relating to the operation of the proposed

service in effect vest control of the airline in a foreign interest.”
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10 Ministry of Transport, Open Aviation Market Licences (Australia):

Information for international airlines (Pamphlet) paragraph 3.6 “An airline that does not
meet these ownership and control requirements may be granted an open aviation
market licence if the airline is jointly approved as a “SAM airline” by both the Australian
and New Zealand Ministers responsible for civil aviation in accordance with the Single

Aviation Market Arrangements between the two countries.”
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" Michael Cullen, “Government approves Air NZ Qantas Proposal

Proceeding to Commerce Commission,” <http://www.beehive.govt.nz/release/
govt+approves+air+nz+gantas+proposal+proceeding+commerce+commission>,

February 2008.
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" Civil Aviation Act of 1990 Section 87B “No person shall carry on in New
Zealand any scheduled international air service otherwise than pursuant to and in
conformity with the terms of a scheduled international air service licence or, as the case
may be, an open aviation market licence.”

" Civil Aviation Act of 1990 Section 87L “(1) Subject to subsection (2) of this

section, the Secretary shall be the licensing authority to grant scheduled international air
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service licences to foreign international airlines and to exercise jurisdiction in respect of
those licences in accordance with this Part of this Act.

(2) Where the applicant for a scheduled international air service licence is a
foreign international airline of a country or territory with which New Zealand does not
have an air service agreement or similar arrangement, the application shall be referred
to the Minister for determination in accordance with sections 87M to 870 of this Act as if
the references in those sections to the Secretary were references to the Minister.”

" Civil Aviation Act of 1990 Section 87(M)(1) “In considering any application
for a scheduled international air service licence made by a foreign international airline
the Secretary shall take into account the following matters:

(a) Any relevant air services agreement and associated arrangements,
and any other international agreement, convention, or arrangement to which New
Zealand is a party:

(b) The safety and security requirements of the Director:

(c) Such other matters as the Minister thinks fit and has determined in

writing should be taken into account.”
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° Ministry of Transport, Scheduled International Air Services Licences:
Information for Foreign International Airlines (Pamphlet) paragraph 3.5 “An applicant
may be required to supply evidence of the nationality of the control of the airline, and
either evidence of the nationality of its ownership or its principal place of business and
place of incorporation. (Under most bilateral air services agreements, the nationality of
the ownership and control of an airline can affect its entitlement to exercise the rights
accorded by the agreement. In some agreements the principal place of business and
place of incorporation of the airline may also be relevant.)”

"% Civil Aviation Act of 1990 Section 87S, supra note 98.
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""" Civil Aviation Act of 1990 Section 87T, supra note 99.
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"2 Air Navigation Act of 1920 Section 12 “(1) Subject to subsection (1B), an
international airline shall not operate a scheduled international air service over, into or
out of Australian territory except in accordance with an international airline licence
issued by the Secretary in accordance with the regulations.”

" Air Navigation Act of 1920 Section 11A(4) “In this section: Australian
international airline means an international airline (other than Qantas) that may be
permitted to carry passengers or freight, or both passengers and freight, under a
bilateral arrangement as an airline designated by Australia to operate a scheduled

international air service.”
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" Air Navigation Act of 1920 Section 12, supra note 112.
" Air Navigation Act of 1920 Section 11A(2) “The Constitution of an
Australian International Airline complies with this subsection if it:

(@) imposes restrictions on the issue and ownership (including joint
ownership) of shares in the Australian international airline so as to prevent foreign
persons having relevant interests in shares in the Australian international airline that

represent, in total, more than 49% of the total value of the issued share capital of the
Australian international airline; and
(c) confers the following powers on the directors of the Australian international

airline to enable the directors to enforce the restrictions referred to in paragraph (a):

(i) the power to do anything necessary to effect the transfer of shares held
by a person;

(i) the power to remove or limit the right of a person to exercise voting
rights attached to voting shares;

(iii) the power to end the appointment of a person to the office of director

of the Australian international airline.”
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" Air Navigation Act of 1920 Section 13 “The Minister may vary, suspend or
cancel the international airline if and only if:

(a) the airline or any aircraft operated by the airline fails to comply with a
provision of this Act, the regulations ... or the terms of its licences;

(c) in the opinion of the Minister: the airline or an aircraft operated by the
airline is likely to fail to comply with this Act, the regulations, ... or the terms of its

licence;”
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" Air Navigation Act of 1920 Section 11A “(4) In this section: foreign airline

means an air transport enterprise other than:
(a) an Australian international airline; or
(b) Qantas; or

(c) an air transport enterprise offering or operating an air service solely

within Australian territory.”
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2 Air Navigation Act of 1920 Section 12 “(1) Subject to subsection (1B), an
international airline shall not operate a scheduled international air service over, into or
out of Australian territory except in accordance with an international airline licence
issued by the Secretary in accordance with the regulations.

(1B) Subsection (1) does not apply to the operation of a scheduled
international air service by an international airline if it is operated in accordance with:

(a) an agreement, between the international airline and the holder of an
international airline licence, that:
(i) has been approved in writing by the Secretary; and
(i) provides for the airline to operate the service for which the
licence was issued; and
(b) the conditions (if any) imposed by the Secretary in giving the
approval referred to in subparagraph (a)(i).

(2) An international airline licence shall not be granted to an international
airline of a country other than Australia unless that country and Australia are parties to
the Air Transit Agreement, or to some other agreement or arrangement, whether bilateral

or multilateral, under which scheduled international air services of that other country
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may, subject to the agreement or arrangement, be operated over or into Australian

territory.”
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