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9.- “ If one of the acts of performance is impossible from the beginning, or if it

subsequently becomes impossible, the obligation is limited to the other acts of
performance. This limitation does not arise if the performance becomes impossible in
consequence of a circumstance for which the party not entitled to elect is responsible w2
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becomes impossible, the obligation is limited to the other acts of performance. This
limitation does not arise if the performance becomes impossible in consequence of a
circumstance for which the party not entitled to elect is responsible ”
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“22. - The Debtor is is responsible for all negligence during his default. He is
also responsible for impossibility of performance arising accidentally during the default,
unless the injury would have arisen even if he had performed in due time."

)37

(G.287; c/p. Br.957.

TR Weven(Uaen AiFes o 49987), 879U T 7907 30 1.6

*B.G.B § 287 7 A debtor is responsible for all negligence during his default. He
is also responsible for impossibility of performance arising accidentally during the
default, unless the injury would have arisen even if he had performed in due time.*

% C.C.B Section 957 “ The debtor in default (em mora) responds for the
impossibility of the prostration, although such impossibility results from fortuitous event
or vis major, if the same occurred during the delay (atrazo) ; unless it is proved that he
was without fault, or that the damage would have occurred (sobreviria) although the
obligation had been opportunely performed (Art.1058).”
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“ B.G.B§ 280 ” Where the performance becomes impossibility in consequence
of a circumstance for which the debtor is responsible,the debtor shall compensate the
creditor for any damage arising from the non-performance.

In case of partial impossibility the creditor may, by declining the still possible
part of the performance, demand compensation for non-performance of the entire
obligation, if he has no interest in the partial performance. The provision of 346 to 356
applicable to the contractual right of rescission apply mutatis mutandis ( in the case of

mutual contracts the provision of 325 apply).”
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23.- Where the performance becomes impossible in consequence of a
circumstance for which the debtor is responsible,the debtor shall compensate the
creditor for any damage arising from the non-performance.

In case of a partial impossibility the creditor may, by declining the still possible
part of the performance, demand compensation for non-performance of the entire

obligation, if the still possible part of performance is useless to him.
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24.- The debtor is relived from his obligation to perform if the performance
become impossible in consequence of a circumstance for which he is not responsible
occurring after the creation of the obligation.

If the debtor, after the creation of the obligation,become unable to perform, it is
equivalent to a circumstance rendering the performance impossible

(G.275.)"
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“B.GB § 275 “The debtor is relived from his obligation to perform if the
performance become impossible in consequence of a circumstance for which he is not
responsible and which occurred after the creation of the obligation

If the debtor, after the creation of the obligation,become unable to perform, it is
equivalent to a circumstance rendering the performance impossible ”
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* B.GB § 231”7 If any person does one of the acts specified in 229 under the
erroneous assumption that the necessary condition exist to render his act lawful,he is
liable to compensate the other party, even if the error was not due to negligence.”

* B.G.B § 281" If, in consequence of the circumstance which makes the
performance impossible, the debtor acquires a substitute or a claim for compensation
for the object owed(g), the creditor may demand delivery of the substitute received or
assignment of the claim for compensation.

If the creditor has a claim for compensation on account of non-performance, the
compensation to be made to him is diminished, if he exercises the right specified in

paragraph 1, by the value of the substitute received or of the claim for compensation. ”
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PART Il
SUBROGATION.

2.- If,in consequence of the circumstance with makes the performance
impossible, the debtor acquires a substitute or a claim for compensation for the object
owed, the creditor may demand delivery of the substitute received or may himself claim
for compensation.

If the creditor has a claim for compensation on account of non-performance, the
compensation to be made to him is diminished, if he exercises the right specified in the
fore going paragraph, by the value of the substitute received or of the claim for

. 1,52
compensation.
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% B.G.B§ 320-2 ” If one party has partially performed his part ,counter-
performance may not be refused if the refusal under the circumstances ,e.g., on
account of the relative insignificance of the part not performed , would constitue bad
faith.”

® C.C.J Section 533 “ One of the parties to a bilateral contract may refuse
performance of his own obligation until the other party tenders performance of his
obligation ; however, this shall not apply where the obligation of the party is not due.”

°"'S.0. Section 82-3 "The party who demands performance of a bilateral contract
by the other must either have performed his part or tender performance , unless the

terms or the nature of the contract authorize subsequent performance by him.”
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CHAPTER I
EFFECT OF A CONTRACT
369.- A party to a reciprocal contract may refuse to perform his obligation until
the other party tenders performances of his obligation. But this does apply, if the other

party’s obligation is not yet due.

(J.533, G.320-2 , Fr.1612-3, 5.0.82-3) *
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% B.G.B§ 323 " If the performance due from one party under a mutual contract
becomes impossible in consequence of a circumstance for which neither he nor the
other party is responsible, he loses the claim to counter-performance ; in case of partial
impossibility the counter-performance is diminished in conformity with 472,473.....

* C.C.J Section 534 “ Where the creation or transfer of a real right over a
specific thing is made the object of a bilateral contract and the thing is lost or damaged
by any cause for which the obligor is not responsible, such loss or damage shall be
borne by the obligee.

The provision of the preceding paragraph shall apply to a contract relating to a
non-specific thing as from the time when the thing has become specific in accordance

with the provision of article 401 par.2 "
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370.- If the object of a reciprocal contract is the creation or transfer of a real right
in a specific thing, and such thing is lost or damaged by a cause which is not
attributable to the debtor, the loss or damage falls upon the creditor.

To a non-specific thing the provisions of the foregoing paragraph apply from the
time when the thing has become specific in accordance with the provisions of section
195 paragraph 2.
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371.- The provisions of the foregoing section do not apply, if the thing which
forms the subject of a reciprocal contract depending upon a condition precedent is lost
or destroyed while the condition is pending.

If the thing is damaged by a cause whether attributable to the debtor or not, the
creditor, when the condition is fulfilled, may at his option demand either performance of
the contract with reduction of his counter-performance or rescind the contract, provided
that in the case where the cause of the damage is attributable to the debtor, the
creditor’s right to compensation is not affected thereby

(J.535)%
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*®® C.C.J Section 535 “ The provision of the preceding Article shall not apply the
cases where the subject-matter of a bilateral contract subject to a suspensive condition
has been lost during the pendency of the condition

If the thing has been damaged by any cause for which the obligor is not
responsible, such damage shall be borne by the obligee

If the thing has been damaged by any cause for which the obligor is
responsible, the obligee may, in the event of the fufiiment of the condition, demand
either the performance of the contract or the rescission thereof, a this option; this shall

not, however, preclude a demand of compensation for damages. ”
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“If the thing is damaged by a cause not attributable to the creditor, the latter,
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" B.G.B §324” If the performance due from one party under a mutual contract
becomes impossible in consequence of a circumstance for which the other party is
responsible, he retains his claim for counter-performance. He must, however, deduct
what he saves in consequence of release from the performance, or what he acquires or
maliciously omits to acquire by a different application of his faculties

The same rule applies if the performance due from one party becomes
impossible, in consequence of a circumstance for which he is not responsible, at the
time when the other party is in default of acceptance.”

™ C.C.J Section 536 * Except in the cases mentioned in the preceding two
Article, if the performance of an obligation becomes impossible by any cause for which
neither of the parties is responsible, the obligor is not entitled to counter-performance

If performance becomes impossible by any cause for which the obligee is
responsible, the obligor shall not lose his right to demand counter-performance;
however, if he has received any benefit through being relieved of his own obligation, he
shall return such benefit to the obligee.”

®38.0. Section 119 An obligation is discharged to the extent of its performance
becoming impossible by circumstances for which the debtor cannot be made
responsible.

In the case of bilateral contracts the debtor so discharged is liable for any

consideration previously received in accordance with the provisions governing
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372.- Except in the cases mentioned in the two foregoing sections, if an
obligation becomes impossible of performance by a cause not attributable to either
party, the debtor has no right to receive the counter-performance.

If performance becomes impossible by a cause attributable to the creditor, the
debtor does not lose his right to the counter-performance. He must, however, deduct
what he saves in consequence of release from the performance, or what he acquires
or maliciously omits to acquire by a different application of his faculties. The same rule

applies if the performance due from one party becomes impossible, in consequence of

unjustifiable enrichment and cannot claim performance of the executory part of the
contract.
This provision does not apply to cases where, either by law or agreement, the

risk passes to the creditor before the obligation is performed.”
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a circumstances for which he is not responsible, at the time when the other party is in

default of acceptance.
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*“B.G.B §325 “ If the performance due from one party under a mutual contract
becomes impossible in consequence of a circumstance for which he is responsible, the
other party may demand compensation for non-performance, or rescind the contract. In
case of partial impossibility, If he has no interest in the partial performance of the
contract, he is entitled, subject to the conditions specified in 280,par.2, to demand
compensation for non-performance of the entire obligation, or to rescind the entire

contract......



43

Tunnsusegunasnnadenguunedu 9 nanaxn 2468 1lun1stszguinanimg
Aundunnaadasaanisaniandayryi(Rescission of contract) lunmsn 4 Nlszuléinga
Ransaulszaaanguanadluning 543 auiutlszatanguunsieesiuning 325-6 7

¥ 1
dszguiineuzaiunnasiuienInmauanyinuesszaiaanguunadlu (gumsn 389
X
i

1
s a

Tudnundneine) Ineuntdoyafandsing ludrndnavinaseanunsdssga 6

@

389.- If performance become wholly or partly impossible by a cause attributable

to the debtor, the creditor may rescind the contract.
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B.G.B §326 “If, in the case of a mutual contract, one party is in default in
respect of the performance due from him, the other party may allot him a fixed
reasonable period for performing his part with a declaration that he will decline the
performance after the expiration of the period After the expiration of the period he is
entitled to demand compensation for non-performance, or to rescind the contract...... ?
*'C.C.J543 " If performance has become impossible in whole or in part by any

cause for which the obligor is responsible, the obligee may rescind the contract. ”
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° ICcC Force majeure Clause 2003 paragraph(4) “ A party successful invoking
this Clause is, Subject to paragraph 6 below, relieved from its duty to perform its

obligation under the contract from the time at which the impediment cause the failure to
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perform if notice thereof is given without delay or, if notice thereof is not given without

delay, from the time at which notice thereof reaches the other party.”



