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Abstract

Marriage and cohabitation of the man and the woman not only concern with
the relationship of husband and wife, but also with the relations between them as
regards their properties. Apart from the classification and the management of properties
of husband and wife, the provisions relating to debts of spouses are also significantly
important in the relations regarding to properties of them.

Spouse’s debts under family law of Thailand and other countries are divided
into two types. The first one is debts which spouses have owed each other prior to
marriage. In the past, it was provided in family law of many countries, including that of
Thailand, that marriage resulted in termination of debts between husband and wife;
however, under the current law marriage no longer ceases debts that spouses have
owed each other. Indeed, both of them remain the creditor and the debtor even after
marriage. The other type is debts of spouses to the third party. The spouse incurring
debts is personally liable to perform, first by his or her properties or Sin Suan Tua,
except debts for which both of them are jointly liable. It is mentioned in Section 1490 of
the Civil and Commercial Code of Thailand that spouse’s debts include those in
subsection (1)-(4). Thus, it can be implied that debts of spouses are not only specified in
those subsections, but also those which occur in general principles of law.

Debts of spouses in Section 1490(1) which mentions “the necessaries of the
family” are complicated and should be properly construed on a case-by-case basis.
Additionally, the interpretation should be considerably relied upon the effect of such
debts to the livings of members of the family. As regards Section 1490(4), problems lie
as to whether the ratification can be made before debts incurs. The precedent for such
case is that the ratification made prior to the occurrence of debts is admissible.
Nevertheless, the author, highly respecting the court decisions, is of opinion that the
ratification in Section 1490(4) should be able to be made only after debts have been

constructed on the grounds that debts incurred by the other spouse are truly personal
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debts; therefore, it is more appropriated for the spouse who is subject to be jointly liable
to have acknowledgement of existence of such debts prior to his or her ratification.

Although spouse’s debts are commonly found in the form of monetary
debts, according to general principles of subject of obligations, they can also be in the
form of obligatory debts, such as transfer of property, performance and forbearance. In
addition, sources of obligations or debts of spouses may arise from contracts and torts
as same as obligations or debts in general laws.

Provisions dealing with the enforcement of debts are relatively made for
each type of debts. With respect to debts between husband and wife, although debts
prior to marriage are unable to be extinguished by marriage as mentioned above, it is
specified by law that neither spouse is able to seize or attach any property of the other,
unless it is a case which falls within the exceptions described in Section 1487. In
respect of spouse’s debts to the third party, the enforcement of personal debts is
governed by Section 1488, which provides that either spouse is personally liable to fulfill
his or her personal debts, first by his or her property or Sin Suan Tua. Only the excess
amount shall be satisfied by his or her portion of property acquired after marriage or Sin
Somros. On the other hand, where both spouses are joint debtors, the enforcement of
debts prescribed in Section 1489 states that the creditor is able to claim performance
from Sin Suan Tua and Sin Somros. Unlike the case of personal debts, the priority of
properties to be enforced is not mentioned in Section 1489. It is noteworthy that the
enforcement of personal debts and spouse’s debts is applicable only in the case of
monetary debts. Where the subject of obligations or debts is obligatory debts, it shall be
ruled by general principles of law.

As regards Section 1489, the controversial issue is the case where the
creditor intends to enforce from one spouse’s property, but fails to file an action against
or to call for the appearance of that spouse in the case; consequently, the creditor is
unable to claim performance from such spouse’s properties on the grounds that the
enforcement of debts from properties of someone else who is not a party to the case is

not in accordance with the Civil Procedure Law. Thus, the author suggests that a
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resolution to this problem is to append a new paragraph to Section 1489 that in the case
where the creditor bring an action against either spouse, he shall enforce from Sin Suan
Tua or the portion of Sin Somros of that spouse who is a party to the case. Sin Suan Tua
or the portion of Sin Somros of the other spouse who is not a party to the case is not
subject to the performance. A proposal of amendment of Section 1489 is aimed at

providing simplification and clearness to the application of this section.



