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Trade and Health :

The challenge for finding the standing point’s balacing

Aua-aree ENGCHANIL *

Introduction

This article observes the interplay between traut lzealth in the globalization era.
Both trade and health have emerged since the diittiman’s community. The expansion of
trade is a key to develop and prosper the wealtth@fnation. But trade is not the only
indicator of the nation’s wealth. Health is alseter factor that the state could not ignore.
Trade and health are indeed closely related. Bugtbbalization seems occasionally separate
trade and health.

If trade and health are able to move forward togetthere is no conflict about this
matter. Unfortunately, when the demand of trade la@alth misalign, how should the state

prioritize?

The parties who support the rich have tried torbee trade, to provide cheaper
goods and services, by lowering trade barriers.rédeaction of taxes and regulations, which
assumes that the liberal economic, benefit the wwoess more with lower prices of goods

and services. The wealth of the Nation, then, @xfpand to everyone.

At the same time, the parties who support healéhtiging to create rules with the
objective to protect public health for example tblkeacco control law or the alcohol control
law. Unlike narcotic drug, the entrepreneurs ofttifacco or alcohol are still allowed to sell
their products without serious prohibition from thtte. Over the past 20 years, trade in
tobacco and tobacco products has rapidly expanddd this liberalization of the

international trade. This fact highlights the irtabble connection between the international

trade agreements and the tobacco control po%l.c@lse problem that increasingly occur is
this kind of liberal trade, might conflict with theublic health.
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The objective of the international trade agreemésn to protect the benefits of all
entrepreneurs, promoting the prosperity of theomatvhile, the state has the duty to protect
the health of the population as well. As a resu#, found growing conflicts under several
international agreements between the state ancbtheanies relative to health policy and the
private loss’s benefit. Must health be the priodtyring the trade talk? Are trade and health

able to compromise their different objectives?

This article will examine the relationship betweebacco and health. The first part
will learn about the global overview of trade arehhh (1) and the second part we will follow
the overview of trade and health specifically ibdaoco productll).

l. Global Overview of Trade and Health

There are many, bilateral and multilateral tradeeagents. The number of the
international trade agreements globally grow far tijective of the prosperity, in contrast
with health, which only one international agreeméntissued, called the Framework
Convention on Tobacco Control (FCTC). We considerthis part, the series on trade and

health in international contekd) and then trade and health in Thailand’s con{Bt
A. Trade and health in international context

There are two main organizations overseeing theeis¥ trade and health - The
World Trade Organization (WTO) and World Health @mgation (WHO). Each
organization is responsible for its sector. The M/tnade organization regulates international
trades while the World Health Organization concehgsinternational public health. In this
regard, we consider, first of all, some of the rin&ional trade agreements (a) and then the
international health agreement: Framework Convartio Tobacco Control (FCTC) (b)

a) The international trade agreements

The international trade is based on internatioaa. | There are obviously many
agreements such as the Trade Related IntellectopkeRy Rights (TRIPS) and the General
Agreement on Tariffs and Trade (GATT). These tematipparently play the important role in

promoting trade.
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1. Trade Related Intellectual Property Rights(TRIPSf

TRIPS is an international agreement by WTO. It leatablished the minimum
standard of protection of the intellectual properghts such as trademarks, copyright and
patents. Under TRIPS, the intellectual propertylsier has the right to exclude the other to

take benefits of their inventioAh.TRIPS requires the members of WTO to register

trademarE. Nevertheless, if the registration causes thdusion or misleading trademark,

the state can refuse to register the tradefoatke marks that cause misunderstanding

However, article 8 of TRIPS Agreement clearly statieat the parties are able to
adopt the necessary measures to protect the puddilth. In addition, the decision of the
European Court ruled that TRIPS Agreement doepratide the parties the “right to use” in
trademark of the owners during their trade. But HRlensure the trademark’s owners that
they have the “right to exclude” others from usthgir trademark. At this point, it is clear
that even though the intellectual property is a pérthe trade, the state parties are able to

adopt the necessary measures to protect the ludalth population as wéll
2. General Agreement on Tariffs and Trade (GATT)

The General Agreement on Tariffs and Trade (GATimsatoward the expansion of
international trade and improves the better stahdéidiving of the parties. This agreement

seeks to liberalize trade by removing protectiveffta quotas and other barriers. GATT

% Article 8.1 of TRIPS Members may, in formulating or amending their laamsl regulations, adopt measures
necessary to protect public health and nutrition, and to promote the public interest in sectorsviiél
importance to their socio-economic and technololgitvelopment, provided that such measures areistens
with the provisions of this Agreemént

* Article 28 of TRIPS 1. A patent shall confer on its owner the followiexclusive rights: (a) where the
subject matter of a patent is a product, to prevairt! parties not having the owner’s consent fritra acts of:
making, using, offering for sale, selling, or impieg for these purposes that product; (b) where subject
matter of a patent is a process, to prevent thidips not having the owner’s consent from theadaising the
process, and from the acts of: using, offering date, selling, or importing for these purposes edst the
product obtained directly by that process...

> A trademark is a sign that an individual tradecompany uses to distinguish its goods and sefuira the
goods and services of another undertaking; it roaeddistinctive and not be deception.

® Article 15(2) of TRIPS provides a right to denygistration on the grounds permitted under the Paris
Convention for the Protection of Industrial Progert

" Article 6 quinquies B (iii) of TRIPS provides thRarties may refuse registration on the basisahaark is
misleading

8 Aua-aree Engchanil, Study on “The possibility ofjde enforcement on Plain packaging in Thailand”,

Research: Ministry of Health, 2013,28
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obligates each country to accord non-discriminatmest favored nation (MFN) treatment to

all other contracting parties with respect to farif

Article XX (b) of GATT9 allows a member to give priority to public heatthan

environmental policy over trade liberalization altjees since the measure is necessary to

achieve those goals within the meaning of Artlc;(ie@\ccordlng to the basic obligation in
GATT relevant to domestic health regulation is tlwit non-discrimination, the health

measures must not treat products from some WTO raembetter than others, or treat

- . . . . 11
similar domestic products better than imports amscstent with WTO law .

b) Framework Convention on Tobacco Control (FCTC)

The Framework Convention on Tobacco Control (FCT}he first international
instrument in public health from World Health Orgaation (WHO)12. The FCTC has long

been the concern because the tobacco is the neahttr the major global public hea]lﬁn
The fact is that even the rate of smoking is destngain the high-income countries; the
smoking rate in poor and developing countries istla rise. The reason is that the

Transnational Tobacco Companies (TTCs) have coneetie market of these countries in
the past ten yeaeré WHO agreed that “Tobacco is the only legal consuproduct that kills
when used exactly as intended by the manufactuiy”this fact, the FCTC had been

elaborated with the objective to establish a gladmg#nda for tobacco regulation, with the

purpose of reducing initiation of tobacco use amcberaging cessation.

® GATT Article XX “Subject to the requirement that such measures ar@pplied in a manner which would
constitute a means of arbitrary or unjustifiablesclimination between countries where the same tiondi
prevail, or a disguised restriction on internatidnade, nothing in this Agreement shall be constiuo
prevent the adoption or enforcement by any conimggbarty of measures: ... (Imecessary to protect human,
animal or plant life or health;....”

19 See in Thailand’s —cigarettes caséra Part (a) of Il. (B)

1 WTO Agreements and Public Health in A joint sturfythe WHO and the WTO secretariat, World Health
Organization and World Trade Organization, Genéwayust 2002.

2 The Convention was adopted by consensus in Map 20the World Health Assembly (WHA) and was
opened for signature on 16 June 2003. A mere 12hmdater, at the end of the signature period,Wh¢O
FCTC had already received 168 signatures. The WBDG-entered into force on 27 February 2005, ancesin
then, the number of Parties to the Convention hedled from the 40 required for entry into forceaaurrent
membership of 180 parties, making the Conventioa ohthe most widely and rapidly embraces treaities
United Nations history, see in Tania Voon, AndrewMidchell, Jonathan Liberman and Glyn Ayres, Public
health and plain packaging of cigarettes : Legalés, (Glos: Edward Elgar Publishing Limited 2012)12

13 Aua-aree Engchanil, International Trade and HeRtibtection, Law Journal, Faculty of law, Thammasa

Vol 32, n.3, 2013, p.6
4 Jha, P.,Chaloupka, F.J.(eds). Tobacco Controkiveldping Countries. New York : Oxford UniversityeBs,
2000 in Aua-aree Engchanil, International Trade ldedlth Protection, p.6

88

Official Journal of National Research Council of Thailand in conjunction with
Journal of Thai Justice System




Social Science Asia, Volume 2 Number 3, p : 85-99

The FCTC'’s provisions intend to reduce the demamtsaupply of tobacco products.
Many significant provisions of the treaty requite tparties to implement measures such as
the limitation in the interactions between lawmakemd the tobacco industry and its
lobbyist™, the tax and other measures to reduce tobaccorafinthe augmentation of the
packaging and labeling with large health warhingprohibition of deception labels such as

mild or light*® and the comprehensive ban to tobacco advertising

According to the relationship between the excepfimnhealth of TRIPS and the
FCTC’s objective, we can presume that both intésnat agreements do not oppose each
other. As the article 11.1 of the FCTC states tkia¢ packaging and the labeling must not
appear to cause confusion, delusions, including tise of the words displayed on the
trademark as light or mild to guide the tobacco guots that use such labels are less
dangerous health than other types of tobacco pr&iwehile the article 8 of the TRIPS

define the flexibility to adopt the necessary measto public health by the parties.

At this point, the distinctiveness of the mentioritemtlemarks is crucial because the
tobacco control measures are closely related tdirtheed of trademark use such as a ban on
the use of text on packaging that can cause camfusi consumer or the restriction to the

advertisement of tobacco produttsA trademark owner still has the right to excludkens

. , . 1 , ,
from using of the trademark and a right to reglﬁtermarl% . Therefore, the registration of a
trademark arguably reflects a legitimate interéshe trademark owner to use the trademark

in accordance with the TRIPS Agreement. It alsoegivise to the possibility that the

. . 22 .
trademark has other features associated with pgoperThe TRIPS assume the rights of the
trademark owners as the “right to exclude” othessif using the trademark registered during
their trade, not the “right to use” the trademarkerefore, the arguments over the use of

!> Article 5.3 of FCTC
'® Article 6&7 of FCTC
" at least 30% of the packet cover, 50% or moremeecended
'8 Article 9&11 of FCTC
19 Article 13 of FCTC
*® Aua-aree Engchanil, International Trade and HeRititection, p.10
2 Daniel Gervais and Susy Frankel, Plain packagintjthe interpretation of the TRIPS agreements, ¥eitl
journal of transnational law, Vol.46, n.5, NovemR@é1.3, p. 1193
“bid.,p.1194
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trademarks and the scope of dilution as an infrimg@ arise precisely because trademark

. . . . 23
owners’ rights are not absolute but limited by @erbboundaries..
B. Trade and Health in Thailand’s context

Thailand is a party to several international trageeements and also the FCTC. This
part will examine trade and health in domestic llegatext. Firstly, trade and health in
legislative framework (a) and secondly, trade agalth in judicial interpretation (b).

a) Trade and Health in legislative framework

According to Thai Constitution B.E. 2550 (2007),alleconomy is based on free
market principle or capitalisr%é}The provisions guarantee the intellectual propeigplt25,

the property righzt6 and the occupation right as vv2e71I These rights accordingly support the

concept of free economy in the globalization.

Regarding international obligation, Thailand is artp to the international trade
agreements such as TRIPS. As the country has abldpte dualist system, Thailand
legislated the acts to accord with the intellecfualperty as the Patent Act B.E.2522 (1979),
the Trademark Act B.E.2534 (1991) and the CopyragtttB.E.2573 (1994).

In light of health, article 80 of the Constituti@ssumes that the State must pay

attention to the public heaﬁ% In the aspect of global health’s treaty, Thailahsb signed

Bbid., p.1197

4 Article 84 of Thai Constitution B.E.2550 (2007)He State shall pursue directive principles of Statlicies
in relation to economy, as follows: (1) to promatdree and fair economy based upon market force and
encourage sustainable economic developmént...

% Article 86 of Thai Constitution B.E.2550 (2007)He State shall pursue directive principles of Statlicies
in relation to scienceintellectual property and energy, as follows:...(2) to promote inventiongliscoveries
leading to new knowledge, preserve and developl lkecawledge and Thai wisdom and protect intellettua
property;...”

% Article 41 of Thai Constitution B.E.2550 (2007JHe property right of a person is protected. Theeeixand
the restriction of such right shall be in accordeneith the provisions of the law’

2 Article 43 of Thai Constitution B.E.2550 (2007 person shall enjoy the liberties to engage ireaterprise
or an occupation and to undertake fair and free petition...”

8 Article 80 of Thai Constitution B.E.2550 (2007)He State shall pursue directive principles of Statlicies
in relation to social Affairspublic health, Education and Cultural Affairs, as follows:...(8)gromote, support
and develop the health system based upon theifupt@rhealth that leads to a sustainable stathagpiness of
the people, provide and promote public health sewithat meet the standard thoroughly and effigient
promote participation by private individuals andnemunities in the development of health and theigimv of
public health service,.”
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- . . 29 . -
and ratified the FCTC since the very beginningSeveral domestic policies have been
. . . 30
progressively implemented such as the price andheasures to reduce the demand for
31 . 32 . .
tobacco, the protection from exposure to tobacco smokthe packaging and labeling of

3 - . :
tobacco produc?s, and the tobacco advertising promotion and spshgoetc.

Domestically, Thailand has three acts relative disatco. Tobacco Act B.E. 2509
(1966), which is controlled by the Ministry of Fimzes, has the objective for taxation, the
permission of the licensing to the tobacco agngeltand the tobacco seller. The second one
is the Tobacco Product Control Act B.E.2535 (1988Y the last one is the Non-smokers
Health Protection Act B.E.2535 (1992), both arearntie control by the Ministry of Public
Health. These both acts are to protect public hedhe fact that these two acts have entered
into force more than twenty years, means a lobopholes to control effectively the recent
technique of the tobacco market. As a result, thiea€co Product Control Act and the Non-

smokers Health Protection Act, are being combineti adjusted for the drafting of Tobacco

control Act B.E.... The draft is pending for the qadtis consideratioghA'.

It should be noted that several measures to contiehcco of the FCTC are

incorporate into the abovementioned draft suchhasbiarring of lobbyist's communication
. . 35 . . 36

during the process of policy or law making the regulation on minors and the

augmentation of the packaging and labeling witgddnealth warning.

Although, Thailand is much appreciated from WHO ftg progressive tobacco
control and the Ministry of Public Health that contally adopts the measures to decrease the

spread of Tobacco particularly among women andladml, the annually expenditure of Thai

% Thailand signed the FCTC June 20, 2003 andedtilovember 8, 2004

% Article 6 of FCTC

31 Example taxation for tobacco products, particylanianufactured cigarettes has gradually increased f
times since 1992, recently increased from 80% (R@OB5% of ex-factory price for domestic cigaredied
85% of CIF plus custom tax for imported cigare#8Qq9) which is 70% of the retail price.

%2 Article 8 of FCTC

% Article 11 of FCTC

3 Update on April 2015

% Article 5.3 of FCTC*...(3) In setting and implementing their public health ipiels with the respect to
tobacco control, Parties shall act to protect thgssicies from commercial and other vested inteyaxdtthe
tobacco industry in accordance with national lavy

% Article 16 of FCTC
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dispenses still approximate more than 50,000 misl;libath%7 to treat the patients who suffer

from smokin§8.
b) Trade and Health in judicial interpretation

Although, the right of occupation and the properight are imposed by the
Constitution, the state is able to restrict therthvtihhe motive as allowed in the Constitution

regarding to the public interest, health or pub‘i'mral.39

The decision of the Thai Constitutional Cégrtlarified the relationship between
trade and health that the state can claim the ¢xcem the constitutional provision to limit
the right of occupation and the property right dey to protect the public health. This case
concerned article 32 of the Alcohol Control Act BE551 (2007) that contain a ban on
alcohol advertisement. The plaintiff argued thatfiected the right of occupation. The Court
ruled that despite an effect of a ban on the shl@amhol beverage, the state still has the
authority to legislate the law which corresponddhe objective of the public order or the
good morals of the people. Although, this provisafnthe Alcohol Control Act B.E.2551
(2007) restricts right and freedom which has begpr@aved by the Constitution but it is
conducted under the term of necessity. In addititivg advertisement is not strictly
prohibited; it is permissible if the alcohol adverg publicize health information. Thus, the
provision to ban the alcohol advertisement doessuobistantially affect to the right of the

occupation.

The decision above of the Constitutional Court ees between the right to
occupation and public health. Thai Constitutionau@ emphasize on health. The state is

able to take the measures to ensure the proteofigrublic health. These public interest

71 US Dollars = 33 Bahts

3 Fact and necessity of the Tobacco Control bilki@xton smoking and health foundation Thailand, #/hi
paper on tobacco control law, 3eme edition, Mai@h3? p.6

39 Article 43 of Thai Constitution B.E.2550 (2007) (2) The restriction on such liberties under paragrapteo
shall not be imposed except by virtue of the lagcHigally enacted for maintaining the security asafety of
the State or economy of the country, protectingpthiglic in regard to public utilities, maintainingublic order
and good morals, regulating the engagement in aoupation, consumer protection, town and country
planning, preserving natural resources or the eoniment, public welfare, preventing monopoly, om@iiating
unfair competition”

“© Number 2-4/2555

92

Official Journal of National Research Council of Thailand in conjunction with

Journal of Thai Justice System




Social Science Asia, Volume 2 Number 3, p : 85-99

measures must not have a discriminatory charatiterend respect the principle of

. 41
equality .

Il. Overview of Trade and Health in Tobacco Product

Tobacco is, in legal term, not drug. This kind abguct appears wherever the market
exists. Therefore, there is undeniable that itosesty harms smokers and also second-hand
smokers. Since the government has played the mapto making up the well-being of the

nation, which means both economical growth and gésml health of the population, tobacco

has become a public health isAézueBy the 1990s, WHO has described that tobacco is a

public health problem of epic proportions and “@afiehe major public health disasters of the

3 . . . . .
past centuryA" . With all of this fact, we must be reminded thalbdcco is not itself drug’s

product. As a result, the state must balance thét mf the private sector and population’s
health. Eventually, when the state’s policy affeptwvate’s benefit, they will complain by
citing international trade agreements. The litigasi between the state and the tobacco
industries have obviously been increasing in th& pen years. We will study these in this
part, one big latest challenges between the statk tabacco companies on the global
challenge on the tobacco control pol{@) and then, we will focus on the challenge betwee
the international tobacco industries and Thai govent in 85% of pictorial health warning
(PHW) (B).

A. Global challenge on the tobacco control policy

Many measures for public health are being appleddntrol the tobacco such as

banning all tobacco’s advertisement or the requamnthat a cigarette pack bears a warning
Iabel44, information policy is intended to make consuméstter informed about the
45
consequences of smoking
This part will study the legal challenge betweea itfiternational tobacco companies

and the Australia government over plain packagingsasure (a) and follow to the next

global trend of this packaging measure.

*! Aua-aree Engchanil, International Trade and HeRittection, p.15

2 Tobacco use was a leading cause of premature;deagisulted in at least 3.5 million deaths in 8%lone,
and was expected to cause deaths per year by 2838 épidemic continued unchecked — with 70 perten
these deaths expected to occur in developing desnin Tania Voon, Andrew D.Mitchell, Jonathan &ilnan
and Glyn Ayres, Public health and plain packagihgigarettes : Legal issues, 2012, p.12
431
Ibid., p.12
;‘: Stephen L.Isaacs and James R.Knickman, Tobacamtpnlicy, San Francisco: Jossey-Bass, 2006, p.24
Ibid., p.25
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a) Plain packaging: the intensive enforcement of tobao control

In November 2011, Australia became the first cquimrthe world to legislate for
plain packaging of tobacco prodﬁ%t This law imposes that all tobacco products sald i

Australia are required to be in plain packaé'i7ngThe result of this measure is that the
package must be a standard dark brown color. Paekdlistinguished from one another by
brand and product name, which must be printed staadard color, position, font size and

style. Large graphic health warning must be disgllagn at least 75% of the front and 90%

of the back of packag%% The objective of this measure is to improve mjbﬁaaltﬁlg but it

severely affects tobacco industries. As one migtpeet, there has been considerable

opposition from tobacco companies to Australia\’/sﬁ% including British American tobacco,
Philip Morris, Imperial Tobacco and Japan Tobacterhational. The companies argued that
the government was trying to acquire their intellat property, including trademarks,
without propercompensation. As the trademark plays a fundameoilin the marketplace,
this tobacco plain packaging measure constitutesxgnopriation. The plaintiffs were also
systematically arguing that the plain packaging ifawt succeed in achieving the purported
public health objectives. With all this accusatitire Australian government responded that it
was only trying to regulate what appears on theebpand was not acquiring any trademarks.
The Australia’s High Coutt eventually dismissed the constitutional challenges
brought by tobacco companies and found that thedabPlain Packaging Act 2011 was not
in contrary to the right of property of the Condgibn. Also there was no acquisition of
property that would require the provision of justpensation under the Constitution.

“8 The stated core intention of Australia’s Parliatriarpassing the law “regulating the retail packagand
appearance of tobacco product” is to :

- Reduce the appeal of tobacco products to consumueds;

- Increase the effectiveness of health warning omdtel packaging of tobacco products; and

- Reduce the ability of the retail packaging of tatmaproducts to mislead consumers about the harmful

effects of smoking or using tobacco produnt¥obacco Plain Packaging Act 2011 (Cth) s 3(Q4#

*" Plain Packaging determines that the use if logmand imagery, symbols, other images, colors and
promotional text on tobacco products and tobacoduyxt packaging is prohibited.
“*8 The Department of Health, Australian Government :
http://www.health.gov.au/internet/main/publishingf/@€ontent/tobacco-plain
“9 It aims to improve public health by:

- discouraging people from taking up smoking, or gsivbacco products

- encouraging people to give up smoking, and to ggipg tobacco products

- reducing people’s exposure to smoke from tobacodymts
*0 British American Tobacco Australasia Limited angCand JTInternational SA
Philip Morris Asia is challenging the tobacco plaiackaging legislation under the 1993 Agreemenvéen the
Government of Australia and the Government of H&iogg for the Promotion and Protection of Investraent
(Hong Kong Agreement). This is the first investtate dispute that has been brought against Ausstrali
*1 Decision on 15 August 2012
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It is noted that the tobacco industry continuegtosue the case in the context of
international law, both under WTO and bilateralkties on investment (BIT). There are a
number of disputes. But the main idea is that th&flict between Australian government’s
policy on cigarette packs for the public health déimel tobacco industry that is protected by
the international trade agreements, to promotetfeete and to foster the wealth. Considering
the Australian’s plain packaging case, it is onedyexample about of what the state should
choose between health and trade. The state muigteré@e priority of health when it set the
policy over the trade negotiation.

b) Next global trend of plain packaging
The battle between Australia and the tobacco imessis ongoing under the panel of

WTO but the plain packaging’'s measure will soonirbplemented in several countr|5ezs
The United Kingdom now has joined Australia and Republic of Ireland in introducing the
new policy. The Standardized (plain) packaging &iio be introduced at the same time as
the EU Tobacco Products Directive measures on gauiaand labeling, on 20th May

201653. Panama, Chili, Turkey and Burkina Faso engagé¢h& implementation of this
measure to control the tobacco of WHO. As a resudt,will possibly see further lawsuits

between state and tobacco industries under thdictasfftrade and health.

B. Litigation between Thai government and internationd tobacco industries

Two big lawsuits between Thai government and thermational tobacco industries
are, on the one hand, the international challeayea(d on the other hand, the domestic
challenge (b).

a) International challenge: Necessity and Equality in Health Protection

Measure
The case is a dispute between the United State§ Iazmid:hndr’ 4. In 1990 the United
Stateshas brought the dispute to the dispute resolutrmecgss of WTO, claiming that the

ban of the importation of the tobacco under the sueaof tobacco control by the Tobacco
Act B.E. 2509 (1966) was contrary to GATT 1947 bg teason that Thailand still allow the

*2Available from : http://www.sciencesetavenir.fr/&80150319.0BS4954/industrie-du-tabac-la-declamati
choc-de-l-oms.html, April 2, 2015

%3 Available from: http://ash.org.uk/files/docume®SH_937.pdf, p.4, April 7, 2015

> Available from : http://www.worldtradelaw.net/reps/gattpanels/thaicigarettes.pdf, April 4, 2015
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. . 55 .
sale of manufactured cigarettes in the countryThailand argued that the measures

restricting imports cigarettes from the United &sato an exception under Article XX %8)
because of the measures are taken to protectdiepublic health. The chemicals and other

additives in cigarettes from the United States mayse harm to health than manufactured

: o 57 . . . .
cigarettes within the country In this case, the judge said that the measuresstoict the

cigarettes import by Thailand is inconsistent witticle XI: 1 and not according to the
principles of Article XI. 2 (c?s. The judge also concluded that restricting impeas not

considered as measures "necessary" under thetaefiset out in Article XX (b%gbecause
Thailand is also able to restrictive perform othkernative measures.

It is clear that even when the state is able totheeexceptional cause in GATT to
protect health, the measure to prohibit the seldihthe imported tobacco products does not
correspond to the objective of GATT XX(b) mentionedthe protect public health. This
measure must equally apply to both domestic andoited cigarettes in the country. It
emphasizes that Thai policy-maker must be awarerbefpplying the further measure on to
the issue of trade and health. The following measuafter this litigation, such as taxation
and banning to the advertisement of the tobaccdymtovould definitely be done without the
discriminatior?®.

b) Domestic challenge: The 85% of graphic health warmig

The latest attempt of Thailand to implement the ECS$ to regulate the size of

Pictorial Health Warning (PHW). In fact, the PHVEshbeen continuously develop%lm

* The tobacco company in Thailand is a state-owheb&cco monopoly)

%5 Article XX: General Exceptions: “Subjett the requirement that such measures are notiegj a manner
which would constitute a means of arbitrary or wstjfiable discrimination between countries where game
conditions prevail, or a disguised restriction ontdrnational trade, nothing in this Agreement shbd
construed to prevent the adoption or enforcemenaty contracting party of measures: ...(b) necessary
protect human, animal or plant life or health;...”

> Pantip Wattanakijkan, WTO and Environment, Thdsisy, Thammasat University, 2003, p.42

%8 Article XI 2 “The provisions of paragraph 1 of this Article shatit extend to the following....(c) Import
restrictions on any agricultural or fisheries procty imported in any form,* necessary to the enforent of
governmental measures which operate:...”

*¥ The panel explained this principle in the follogin‘import restriction imposed by Thailand could be
“necessary” in terms of Article XX (b) only if therwere no alternative measures consistent wittGieeral
Agreement or less inconsistent with it, which Taad could reasonably be expected to employ to eehte
health policy objectives...”

60 Aua-aree Engchanil, International Trade and HeRititection, p.8

®1 - The Ministerial notification No.12, 2006: Prohibn of misleading words such as Mild, Medium, hig
Ultra Low Tar.

- The Ministerial notification N0.10, 2006: Labadiindicates toxic substances and carcinogens dkagas

- The Ministerial notification No.10, 2007: Pictakihealth warning for cigars (5 color pictures).
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October 2013, the Ministry of Public Health of Tlaad adopted the regulation relevant to

the enlargement of PHW on cigarette packaging. Tvisrequires expansion of the size of

textual and graphic health warning on cigarettekpging from 55&32 to 85%6 3. However,
before this regulation should come into effect, ifernational Tobacco Companies (ITCs)
claimed against the Ministry of Public Health te tG@entral Administrative Court that this
law will have an impact to the intellectual progetght, the right to occupation and also the
proportionality principle. The ITCs then asked th@ministrative court to invalidate this
regulation.

In August 2013, the Central Administrative Coursued a temporary injunction
suspending the effective date of the regulatiore Whnistry of Public Health then appealed
the injunction to the Supreme Administrative Cantl asked that the regulation to come into
effect as planned. In June 2014, the Supreme Adimative Court lifted the Central
Administrative Court’s injunction order, reasonitigatthe requirements issued are not
outside the intended scope of the tobacco cordmeldnd noted that the requirements were
issued to “protect the people and our youth.” Aiddially, the Court held that allowing the
regulations to remain in effect while this casestii being decided on the merits will not
burden the state or in any way cause problemswiltlabe difficult of remedy later on. The
plaintiff could restore their production systemit®former state without experiencing undue
loss, as they will be using their former productgystem and will not experience any impact

to their trademarks or other interBe%t

The Minister of Public Health made immediate anrmament to require 85% of
PHW on September 2014. Today, all tobacco indissttdlow 85% of PHW. The case
requesting court to revoke the 85% of PHW reguhai® still under consideration by the
Central Administrative Court.

It is noted that the regulations enlarging the PEMY regulated several times but this
is obviously the first time that Thai Ministry ofuBlic Health was sued by the ITCs. As in

others countries, the challenges between the atateinternational tobacco companies are

- The Ministerial notification, 2007: Pictorial Hdawarning for roll your own cigarettes (2 blackdawhite
pictures).

® The Ministerial notification 2009 under Tobacco @ohAct 1992 increased the number of the PHW to10
pictures and 10 warning messages with tobacco ti@sd#otline number 1600 printed and increasedsthe to
cover 55% of both of the largest sides of the @tas packages, cartons and other forms of padkagin

83 Which inspired by Uruguay 85% of PHW and the pledickaging of Australia

% The decision of the Supreme Administrative Couft:dternational (Thailand) v. Minister of Public &léh

Thailand on May 29, 2014
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. . 65 . . .
increasing . It reflects to the conflict of trade and healiine companies get basically the
protection from the international trade agreememtenthe state must move forward to health

policy.
Conclusion

The interplay between trade and health, wealthparddic health policy, may conflict.
However, the relationship between trade and putdalth need to find the balance.

Considering the international trade agreement a¥1cand TRIPS, there is definitely
the exception on the ground of health and allowes pharties to adopt the measures for
protection of health. But this kind of conduct mhstnon-discriminate and necessary.

The preparation of trade’s rule should take intooaat the importance of health in
primary issue and should be held in the heart eftthde agreement as well. The importance
of health is the substances above wealth. If #idets promotion liberally ruins public health,
at the end, no one will benefit from the wealttire nation anymore.

“None of the market shall be ever sustainable gnawthe people’s health decline
until no demand and supply in that market anymore”

% Such as Norway, France, New Zealand, India, Snkhaand Uruguay, which the State’s policy having an

impact to the tobacco companies and they finalkjiddal to proclaim on the court.
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