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NIANUIN A

Guidelines on the Role of Prosecutors'
Adopted by the Eighth United Nations Congress on the Prevention
of Crime and the Treatment of Offenders, Havana, Cuba,

27 August to 7 September 1990

Whereas in the Charter of the United Nations the peoples of the world affirm, inter alia,
their determination to establish conditions under which justice can be maintained, and
proclaim as one of their purposes the achievement of international cooperation in
promoting and encouraging respect for human rights and fundamental freedoms without

distinction as to race, sex, language or religion,

Whereas the Universal Declaration of Human Rights enshrines the principles of equality
before the law, the presumption of innocence and the right to a fair and public hearing by

an independent and impartial tribunal,

Whereas frequently there still exists a gap between the vision underlying those principles

and the actual situation,

Whereas the organization and administration of justice in every country should be inspired

by those principles, and efforts undertaken to translate them fully into reality,

Whereas prosecutors play a crucial role in the administration of justice, and rules
concerning the performance of their important responsibilities should promote their
respect for and compliance with the above-mentioned principles, thus contributing to fair

and equitable criminal justice and the effective protection of citizens against crime,

Whereas it is essential to ensure that prosecutors possess the professional qualifications
required for the accomplishment of their functions, through improved methods of

recruitment and legal and professional training, and through the provision of all necessary

1
=

1 A ¥ o/
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means for the proper performance of their role in combating criminality, particularly in its

new forms and dimensions,

Whereas the General Assembly, by its resolution 34/169 of 17 December 1979, adopted
the Code of Conduct for Law Enforcement Officials, on the recommendation of the Fifth

United Nations Congress on the Prevention of Crime and the Treatment of Offenders,

Whereas in resolution 16 of the Sixth United Nations Congress on the Prevention of Crime
and the Treatment of Offenders, the Committee on Crime Prevention and Control was
called upon the include among its priorities the elaboration of guidelines relating to the
independence of judges and the selection, professional training and status of judges and

prosecutors,

Whereas the Seventh United Nations Congress on the Prevention of Crime and the
Treatment of Offenders adopted the Basic Principles on the Independence of the
Judiciary, subsequently endorsed by the General Assembly in its resolutions 40/32 of 29

November 1985 and 40/146 of 13 December 1985,

Whereas the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power recommends measures to be taken at the international and national levels to
improve access to justice and fair treatment, restitution, compensation and assistance for

victims of crime,

Whereas, in resolution 7 of the Seventh Congress the committee was called upon to
consider the need for guidelines relating, inter alla, to the selection, professional training
and status of prosecutors, their expected tasks and conduct, means to enhance their
contribution to the smooth functioning of the criminal justice system and their cooperation
with the police, the scope of their discretionary powers, and their rile in criminal

proceedings, and to report thereon the future United Nations congresses,

The Guidelines set forth below, which have been formulated to assist Member States in
their tasks of securing and promoting the effectiveness, impartiality and fairness of

prosecutors in criminal proceedings, should be respected and taken into account by
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Governments within the framework of their national legislation and practice, and should be
brought to the attention of prosecutors, as well as other persons, such as judges, lawyers,
members of the executive and the legislature and the public in general. The present
Guidelines have been formulated principally with public prosecutors in mind, but they

apply equally, as appropriate, to prosecutors appointed on an ad hoc basis.

Qualifications, selection and training

1. Persons selected as prosecutors shall be individuals of integrity and ability, with

appropriate training and qualifications.

2. States shall ensure that:

(a) Selection criteria for prosecutors embody safeguards against appointments based on
partiality or prejudice, excluding any discrimination against a person on the grounds of
race, color, sex, language, religion, political or other opinion, national, social or ethnic
origin, property, birth, economic or other status, except that it shall not be considered
discriminatory to require a candidate for prosecutorial office to be a national of the country

concerned;

(b) Prosecutors have appropriate education and training and should be made aware of
the ideals and ethical duties of their office, of the constitutional and statutory protections
for the rights of the suspect and the victim, and of human rights and fundamental

freedoms recognized by national and international law,

Status and conditions of service

3. Prosecutors, as essential agents of the administration of justice, shall at all times

maintain the honor and dignity of their profession.

4. States shall ensure that prosecutors are able to perform their professional functions
without intimidation, hindrance, harassment, improper interference of unjustified exposure

to civil, penal or other liability.
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5. Prosecutors and their families shall be physically protected by the authorities when their

personal safety is threatened as a result of the discharge of prosecutorial functions.

6. Reasonable conditions of service of prosecutors, adequate remuneration and, where
applicable, tenure, pension and age of retirement shall be set out by law or published

rules or regulations.

7. Promotion of prosecutors, wherever such a system exists, shall be based on objective
factors, in particular professional qualifications, ability, integrity and experience, and

decided upon in accordance with fair and impartial procedures.

Freedom of expression and association

8. Prosecutors like other citizens are entitled to freedom of expression, belief, association
and assembly. In particular, they shall have the right to take part in public discussion of
matters concerning the law, the administration of justice and the promotion and protection
of human rights and to join or form local, national or international organizations and attend
their meetings. Without suffering professional disadvantage by reason of their lawful action
or their membership in a lawful organization. In exercising these rights, prosecutors shall
always conduct themselves in accordance with the law and the recognized standards and

ethics of their profession.

9. Prosecutors shall be free to form and join professional associations or other
organizations to represent their interests, to promote their professional training and to

protect their status.

Role in criminal proceedings

10. The office of prosecutors shall be strictly separated from judicial functions.

11. Prosecutors shall perform an active role in criminal proceedings, including institution
of prosecution and, where authorized by law or consistent with local practice, in the

investigation of crime, supervision over the legality of these investigations, supervision of
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the execution of court decisions and the exercise of other functions as representatives of

the public interest.

12. Prosecutors shall, in accordance with the law, perform their duties fairly, consistently
and expeditiously, and respect and protect human dignity and uphold human rights, thus
contributing to ensuring due process and the smooth functioning of the criminal justice

system.
13. In the performance of their duties, prosecutors shall:

(a) Carry out their functions impartially and avoid all political, social religious, racial,

cultural, sexual or any other kind of discrimination;

(b) Protect the public interest, act with objectivity, take proper account of the position of
the suspect and the victim, and pay attention to all relevant circumstances, irrespective of

whether they are to the advantage or disadvantage of the suspect;

(c) Keep matters in their possession confidential, unless the performance of duty or the

needs of justice require otherwise;

(d) Consider the views and concerns of victims when their personal interests are affected
and ensure that victims are informed of their rights in accordance with the Declaration of

Basic Principles of Justice for Victims of Crime and Abuse of Power.

14. Prosecutors shall not initiate or continue prosecution, or shall make every effort to stay

proceedings, when an impartial investigation shows the charge to be unfounded.

15. Prosecutors shall give due attention to the prosecution of crimes committed by public
officials, particularly corruption, abuse of power, rave violations of human rights and other
crimes recognized by international law and, where authorized by law or consistent with

local practice, the investigation of such offences.

16. When prosecutors come into possession of evidence against suspects that they know
or believe on reasonable grounds was obtained through recourse to unlawful methods,
which constitute a grave violation of the suspect's human rights, especially involving

torture or cruel, inhuman or degrading treatment or punishment, or other abuses of human
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rights, they shall refuse to use such evidence against anyone other than those who used
such methods, or inform the Court accordingly, and shall take all necessary steps to

ensure that those responsible for using such methods are brought to justice.
Discretionary functions

17. In countries where prosecutors are vested with discretionary functions, the law or
published rules or regulations shall provide guidelines to enhance fairess and
consistency of approach in taking decisions in the prosecutions process, including

institution or waiver of prosecution.
Alternatives to prosecution

18. In accordance with national law, prosecutors shall give due consideration to waiving
prosecution, discontinuing proceedings conditionally or unconditionally, or diverting
criminal cases from the formal justice system, with full respect for the rights of suspect (s)
and the victim (s). For this purpose, States should fully explore the possibility of adopting
diversion schemes not only to alleviate excessive court loads, but also to avoid the
stigmatization of pre-trial detention, indictment and conviction, as well as the possible

adverse effects of imprisonment.

19. In countries where prosecutors are vested with discretionary functions as to the
decision whether or not to prosecute a juvenile, special consideration shall be given to the
nature and gravity of the offence. Protection of society and the personality and
background of the juvenile, In making that decision, prosecutors shall particularly
consider available alternatives to prosecution under the relevant juvenile justice laws and
procedures. Prosecutors shall use their best efforts to take prosecutors action against

juveniles only to the extent strictly necessary.
Relations with other government agencies or institutions

20. In order to ensure the fairness and effectiveness of prosecution, prosecutors shall
strive to cooperate with the police, the courts, the legal profession, public defenders and

other government agencies of institutions.
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Disciplinary proceedings

21. Disciplinary offences of prosecutors shall be based on law or lawful regulations,
Complaints against prosecutors which allege that they acted in a manner clearly out of the
range of professional standards shall be processed expeditiously and fairly under
appropriate procedures. Prosecutors shall have the right to a fair hearing. The decision

shall be subject to independent review.

22. Disciplinary proceedings against prosecutors shall guarantee an objective evaluation
and decision. They shall be determined in accordance with the law, the code of
professional conduct and other established standards and ethics and in the light of the

present Guidelines.
Observance of the Guidelines

23. Prosecutors shall respect the present Guidelines. They shall also, to the best of their

capability, prevent and actively oppose any violations thereof.

24. Prosecutors who have reason to believe that a violation of the present Guidelines has
occurred or is about to occur shall report the matter to their superior authorities and,
where necessary, to other appropriate authorities or organs vested with reviewing or

remedial power.
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THE TRIAL OR DR REACH' Ch1
The documents are presented in chronological sequence: Aaklage, trial,
judgment. However, readers may find it more convenient to begin with Mrs. Bedford's
account of the trial (intra page i3) be fore turning to the legal documents and related notes
and questions. Many of the questions posed in regard to the Brach case raise issues that

are discussed in later chapters of the book.

A THE FORMAL CRIMINAI CHARCE (ANKLAGE)

Karisrube Karisrube
Prosecutor’s Office 15 June 1959
Il Ks 1/59 Criminal case against Dr,

Ulrich Brach of [born in]

Frankfurt/Main for wounding

with intent to do grievous

bodily harm, resulting in death
District Court (Landgericld)

Chamber | of the Section for Criminal Matters in Karlsrube,

[1] | submit herewith the file and move the court to convene the trial
procedure (Hauptverfabren) in the division hearing cases of most serious crime
(Schwurgericht) .

Charge (Anktage)

[2] against Dr.Ulrich Brach, horn on 16 April 118 in Frankfurt Main, now

residing at 3 von Bceksfrasse. Karistyhe; married; milltary physician and specialist in

surgery; provisionally arrested on 14 February 1959 and released on 15 February 1959.

" John H. Langbein, Comparative Criminal Procedure Germany. (Minnesota : West

Publishing Co.,1977)
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Accusation (Bescludiyung)

[3] On 14 February 1959 at about 2:00 PM at the Deer Path in the palace
garden in Karlsruhe Dr. Brach, after having fired two warning shots, tired shot at Master
Bookbinder Raimund Suk, whom he had previously apprehended because Suk had
molested his daughter Verenika Brach and her school classmate Hilde Weber by
displaying his genitals, Dr. Brach meant to wound Suk in the fool because Suk was
attempting to escape over the palace garden wall. Through his own carelessness,
however, Dr. Brach shot Suk in the area of the stomach, from whence the bullet found its
way to the heart and killed him. Suk’s death was caused directly by the gunshot wound.

[4] Dr. Brach thereby willfully endangered the health of am other with a

wenpon and in so doing he negugenfly caused the death of the injured mea.
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THE TRIAL OF DR. BRACH

[5] Crime, punishable under StGB [Strafgesetzbuch, Code of Criminal Law] : 223,

223a, 226, 228."

[6] Evidence (Beweismittel)

A.Records: 1. Criminal record : Dr. Brach AS. 7,
2. Criminal record : Suk AS. 79.
B. Files : 1. Personal file No. 18162 on Dr. Ulrich Brach,
2. Previous crime file No. 5 Cs 21/54 on Raimund Suk, re : disturbance of
the Peace,
3. Investigative proceeding (Ermittlungsverfahren) No. 3a Js 2352/50
against
Raimund Suk, re : disturbance of the peace,
4. Investigative proceeding No. 3 Js 36/59 in the name of Veronika Brach,
re : disturbance of the peace.
C. Sketches and photographs of the scene in the enclosed folder.

D. Witnesses: 1.

©® N o o b~ D

Hilde Weber, schoolgirl, 16 Eulerweg, Karlsruhe,
Veronika Brach, schoolgirl, 3 von Veckstrasse, Karlsruhe,
Jurgen Schmitt, 11 Reinhold-Frankstrasse, Karlsruhe,
Karl-Heinz Dahn, 9 Kronenstrasse, Karlsruhe,

Christa Gerber, 1 Lehmannstrasse, Karlsruhe,

Otto Wagner, 6 Scheffelstrasse, Neureut,

Thea Vogt, 5 Friedenstrasse, Karlsruhe,

Doris Linz, 67 Damaschkestrasse, Karlsruhe.

E. Expert: Professor Dr.Mueller, Institute for Forensic Medicine, Heidelberg.

F. Exhibits : One Walter pistol and shells

Gun permit issued to Dr. Brach

Clothing of the deceased, Suk, with an inventory thereof.

' These sections are translated infra pages 54 — 55. notes 9- 12
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Result of the Investigation
(Ermittlungsergebnis)
A.

[7] Military Physician Dr. Brach has admitted that he fired two warning shots at
Suk, whom he had detained because of the morals offense against his daughter and her
classmate, when Suk tried to flee from him in the palace garden. Dr. Brach further
admitted that he then tried to shoot Suk in the leg in order to stop his escape.
Unfortunately, however, he struck Suk’s body in such a way that the bullet penetrated the
heart and death resulted.

B.

[8] Dr. Brach was born the son of Harry Brach, merchant, and his wife Datharina
(née Wagner). He has one brother, two and a half years younger, who lives in Offenbach
Main. Dr. Brach grew up in his parents’ home, went to elementary school and, from 1928
onwards, to high school (Gymnasium) in Frankfurt/Main. For a time he attended boarding
school in Frankfurt Oder, returning to high school in Frankfurt/Main, where he took his
university entrance examinations in 1938. After fulfilling his state labor obligation he was
called into the air force in the spring of 1939 for military training. In the spring of 1941 he
was released from military duties in order to take up the study of medicine. He pursued his
studies at the universities of Munich, Strasbourg and Tubingen.

From March 1945 to the fall of 1945 the accused was a prisoner of war in France.
In February 1946 he was able to resume his studies in Frankfurt Main, where in May 1947
he took the state qualifying examinations and in May 1949 was certified as a medical
doctor. In December 1947 he assumed a medical appointment at the Frankfurt/Main
municipal hospital. After ten months he transferred to the University gynecological clinic of
Frankfurt/Main and in March 1949 to the municipal medical clinic. Finally, he served at the
University general clinic and at the Frankfurt/Main pathology instituted until he was able to
find his first salaried position at the miners’ clinic in Bochum. In March 1954 he became

first assistant in the surgical division of the Backnang district hospital.
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On 1 August 1957 Dr. Brach was commissioned as a military physician in the air
force and assigned to Karlsruhe. He found and apartment here in the spring of 1958 and
kept it after September 1958 when he was transferred to Furstenfeldbruck.

Dr. Brach married on 21 December 1943. From this marriage came two sons and
one daughter, ages 12, 13 and 14. Another daughter was born on March 6, 1959

[9] The offense with which the accused, Dr. Brach, is charged occurred as follows

His 12-year-old daughter Veronika attended the Hebel School situated at the
[edge of the] Hardt Forest. On the day in question she and a classmate left school around
noon on a bicycle, intending to cross through the Hardt Forest to their homes. On their
way the girls were molested by an older man who openly displayed his genitals to the
children. The children changed direction, but the man managed to regain a position
where he could again show them his genitals. Both girls hastened away to the Brach
apartment, where Brach’s daughter reported the incident. Dr. Brach, who at the time was
stationed at an air force base in the Eifel region [west of the Rhine towards the border
with Luxembourg and Belgium], and was at home for the weekend, immediately prepared
to go out. Wearing civilian clothing, he pocketed his pistol. He instructed his daughter to
take the bicycle back out to the place where she had been molested by this man and
keep a lookout for him. He took his daughter's classmate along with him in his car and
drove to Moltkestrasse, where he drove the length of the Hardt Forest . In the vicinity of the
orphanage his passenger recognized the man who had molested the girls. Dr. Brach
detained him, but was unable to persuade him to go to the police station located near the
mint, although he explained to Suk that he was in custody. Suk cast more suspicion upon
himself when he admitted to having been once convicted on the testimony of a girl and
being unwilling to risk the same fate again. Despite the arguments of the doctor, Suk set
out through the palace garden. At the corner of Worthstrassed and Moltkestrasse the
doctor once again failed to steer Suk onto Worthstrasse. Upon entering the palace garden
at the extension of Moltkestrasse the doctor was able to call for help upon a young man
who happened to be there. He briefly explained the matter to the young man but had no

more success in inducing Suk to go along to the police. Indeed, after the youn man joined
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them, the doctor once briefly showed his pistol to Suk by way of a threat. After traversing
the palace garden Suk feigned a need to urinate. Instead, he suddenly swung up into a
convenient tree in order to climb over the wall nearby. He was stopped by the young
man. It was not possible for the doctor to reach them immediately as a bush was in the
way. He took his pistol and fired two warning shots up into the air. As a result, the young
man let go. Suk tried, nevertheless, to climb over the wall again. Moved to action by this
attempt, Dr. Brach saw no possibility of stopping Suk except by seriously wounding him
with the gun. He meant to wound Suk in the leg and for this purpose moved the gun to a
right angle with the ground. As it happened he fired too soon. Suk was struck in the
stomach area from whence the bullet penetrated to and through the heart. The doctor
immediately provided medical assistance and tried to save him. He also sent the young
man off at once to notify the police. It was then established that the deceased was the
aforenamed Raimund Suk, master bookbinder, who was already known to the Karlsruhe

police as an exhibitionist.

Signed : Dr. Eglin

Chief Prosecutor
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