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Abstract

Property Fund is one of the financial tools to develop the capital market to the
most effectiveness and it is an important choice for investors to assign the experts in
investment management to take care of their investment. Since such a business of Property
Fund is a raising fund from public, the Government's supervision is therefore needed to
protect interests of those investors. In addition, in order to be a financial tool to develop the
capital market, the Property Fund must be formed properly so that to avoid legal problems in
the future.

From the study of international laws, the Property Fund in either the US or
REITs is in a form of an investment company, while being a form of trust in Australia or
A-REITs. It raises funds from public in a form of property fund with the supporting laws
either corporate law or trust law. The international concept for establishing the property
fund in general is to develop the capital market to be more effective.

From the analysis of the form of the Property Fund in Thailand, it is found that the
Property Fund is established under the Securities and Stock Exchange of Thailand Act B.E.
2535 which apply to mutual funds in general and is not suitable for Property Fund. The
investment management of the Property Fund is different from that in general mutual
funds. The problem in term of structure is therefore arisen causing the ineffective
supervision and not being international form.

This Thesis aims to find proper form and amend the Property Fund including
the legal problems on the investment in the Property Fund. Therefore, | propose the
following amendment or addition to the related laws as follows:

1. For the restriction in the form of Property Fund, the definition of the
mutual fund, which includes the definition of the Property Fund, has taken the form into
consideration more than the substance of the fund. This is different from other countries
that they are taking into consideration of the substance more than the form allowing
various forms of the Property Fund. Therefore, | propose to define the meaning of the

mutual fund, including the definition of the Property Fund, by taking the essence of the



fund into consideration so that the supervision of the funds shall apply to all forms. The
forming of the funds must comply with the same rules and conditions for the same
essence.

2. There is the legal problem in relation to check and balance of the
related parties because the form of the Property Fund is the agreement causing
ineffective mechanism of check and balance. It is different from other countries which
has the fundamental laws on check and balance of the related parties. Therefore, |
propose to amend the principle of the mechanism in check and balance of all related
parties by amending the law and applying the concept of trust laws.

3. There is the legal problem in relation the tax benefit which is different
between the Property Fund and the property development companies, including the
incorrect income category, causing the overlap of tax collection. This is the problem
from binding the Property Fund with the mutual fund. Therefore, | propose that the
Revenue Code shall be amended to have a Property Fund being a taxable entity for the
fairness principle in tax collection.

4, There is a restriction for investment in the Property Funds as the policy
for establishment of the Property Funds at the beginning was the securitization by
raising fund to make benefit from real estate, and paying dividend to the investors only,
causing many restriction. Thus, | propose to amend all restrictions for investment in the
Property Funds to suit the changing of situations and circumstances.

When the provisions related to the Property Fund are to be amended for the
fund to have a proper form and proper control by reducing the loophole in the law
allowing investors to take unfair advantage, and the application of laws is strictly
applied, the Property Fund will take an important role for sustainable development of the

real estate market in Thailand.



