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4�*'

5*2������10 �����5�+�ก9�>�ก
.%�����%
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Fuliambe  ���กW2�����3��$/���	����
����3����3���  ( Whitgift )  (%'���ก�52��ก����/�'���
�&�
�

                                                 
2  �2�5+ก%$I  �42��<�<, ����2�ก1	��
�&�����&�<$/
3  ���& 6 2��%'2
��%ก, 

(ก�4���&�	�
�� : �"�
+ก&$�&3
$*$;���, 2537), 
. 5. 
3  ��
$*
3  2�53����, O�+==�	
�� :2$�����	3�+ก�<����)���)*P, (2$�
�
$&
;3

�	��+<L$* �<�
$*$5��*�3 �	�2$�
��+
;���5��*�3,2531), 
.11. 
4  Brenda M Hoggett and David S pearl, The Family Law and Society Case 

Material,3rd edition (London: Butterworths,1991),p.185. 
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ก"�	
%�	'5�����&$,��<��%�	
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5  Pollock and Maitland, The history of England Law Vol.II (Great Britain: 

Cambridge University Press,1968), p.393. 
6  ก1	��
5��
��+==+*$�	'�"�
�,5��5��
� (the ecclesiastical courts) 
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��(%' (divorce a mensa et thoro)  �%
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3  2�53���� ,��������� �
������
�� 3 ,
. 83. 
7  Brenda M Hoggett and David S pearl, supra note 4, p.186. 
8  ����$�;$I  ��2�2+?
&�
$/ , �	*467��	
�� ก��5.ก������
����
��
�/$�

���2+*$5��*�3 , (ก�4���&�	�
��: 2543), 
.61. 
 
 



 28 

������� !�
���������3,�	
��*'��(������2
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@�$
�*'��ก��67��	
�������+
�
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�% (unnatural offence)10  ���
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�l �.5.1923  �+:�@��+�ก9�(%'�+==+*$ก1	��
 
The Matrimonial Causes Act 1923 ).0
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���+
�
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���
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�
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ก1	��
�+�����	'������������>67��	
����ก !�

(%'	�ก��ก��ก���"����4<�	%�'�
 (cruelty)    ก��,��,���$0��'�����
��
��2�� 3 �l  (desertion  
for three years)    ���ก�����
�
2$ก�,�$*�
����$��,�+ก��	�
(%'  (supervening  incurable  
insanity)11  -.���	J
(%'2��
�ก,�ก  Matrimonial  Causes  Act  1937  ,�
+���(2'�
	�+กก�� 
O�2��#$%)��/�2$*����P ��'2  
+�(%'��$��#��
���
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�
4=�*�	'������������>
67��	
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�
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2�2���$%���2���	*467��	
��(��
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��*�ก�������������� !�
���

                                                 
9  ��
$*
3  2�53����, �������� �
������
�� 3, 
.14-15. 
10  ���������, 
.15. 
11  ���������,
.15-16. 
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ก+
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�+��+��/'������
ก2��  The  Divorce  Reform  Act 1969   *���
2�$%���2��ก��	
����,��(%' 	�ก
/�2$*����
+0
(%'�*ก���
���
���(����,6K�
��
%�(%'��ก  �%
��ก���*��*+0��<�ก���ก�����/4% 
�&�����+���4��ก'()ก1	��
�ก��
2ก+�ก��	
�� ��� The Archbishop Group -.���*��*+0��%
 The 
Archbishop of Canterbury  ��� The Law Commission  ���#��	'��ก���W$����	*4	
�� ,�ก	�+ก
�%$����2��%'2
�9�1��2��#$% (The Matrimonial Offence Principle 	��� The Fault Theory) 
�����

(�����9�1� ก���*ก��
)��/�2$*���� (The Breakdown Theory)  *��ก1	��
8�+�
�0 
(%'��ก��
ก��$ก�	*467��	
��*��	�+ก�2��#$%�%$��+0�	�% ���	����	*4	
���&�
��	*4�%�
2 ��� ก��
����(%'�*ก���
���
���(����,6K�
��
%�(%'��ก(The Marriage has broken down       
irretrievably )13  �%
ก1	��
8�+�
�0>�����
ก�����
����
����	2���   Archbishop�s Committee 
ก+� The Law Commission  ����
+��
4
�	'��ก��	
���
&�0
:�
�2���$%������ Oก����������*ก
���
�
����$0
�/$�P   �
���(�กJ*��  ก1	��
8�+�%+�ก���2
+���(2'-.���$�;$&�)���2���$%������ 
O	�+ก�2��#$%)���������P   �%

"������
�����
()�
ก��67��	
�� ���(%'�+�����$�;$&�)��
�2���$%�
������ Oก����������*ก���
�
����$0
�/$�P  ��%'2
%+�������กW�
�����
()ก��67��	
�����
�&$���*$��)'���  ��� ก��������������+���,�
กก+
�
��  -.����%��	'�	J
2��ก1	��
�+�ก9�(%'���%
��ก���	'��������'�����
�	*4	
��(%'�%
���(��*'���"�
.�>.��2��#$%)�����������
14 

ก1	��
������+2�+�ก9�(%'��ก����+���4��ก'())'��ก&����*���M �%
*�� The 
Matrimonial Causes Act 1973 ก"�	
%	�+ก�ก<L3�ก��
2ก+�ก��	
���&$��).0
2�� ��'������� !�
���

                                                 
12  ���������, 
.17-18. 
13  ���������, 
. 21. 
14  Chloras, The Reform of Family Law in Europe, (The Netherlands: 

Kluwer,1978), p.54. 
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1. �&����	'�,'�	
'�����+: (queen�s practor) 	���#�'����2
(%'���
�����>*�2,��� 
�"�&$&�ก��/+�2���2 (decree nisi) �����,
"����)'���J,,�$��	'5���	J
2��ก�<�(���2��� 
�"�&$&�ก���%J%)�% (decree absolute) 

2. �&����	'��ก����������
ก��ก�+���
%�ก+
 (reconciliation)  
3. �&����4'���������
/
3)���4*�#�'�
�23  �%
5��,�(��&$&�ก���	'��ก��	
��

�%J%)�%,
ก2��5��,��	J
���2�2����ก��%"��
$
ก���&���ก���/'�"�
�,�ก�����4*� (custody)  
ก���4�ก������0
�%� (maintainance) ���ก���	'ก��5.ก������ (education) �&�������
/
3)��
�4*�#�'�
�23�
�����',�$� (��*�� 41)   

%+�
+0
  5��,����"�&$&�ก��/+�2���2 (decree nisi) ,
ก2����
��2��	ก�%��

+��*�
5�����"�&$&�ก��/+�2���2,�#��
&'
(�  ,.�,����"�&$&�ก���%J%)�% (decree absolute)  �	'ก��
	
����#������<315 

��,,4�+
ก1	��
�+�ก9�(%'�+==+*$�	*467��	
��(2'�
  The Matrimonial Causes 
Act 1973   �%
�
�l �.5.1996 (%'��   The Family Law Act 1996  �+��+��/'�&�
������2
  
ก���2���  �
ก���'��)�	
��
+0
  The Family Law Act 1996  (%'2��	�+ก(2'2��  #�'�'��,�*'���"�
���
�"��'��
��
*��5���%
*'�����กW�	*467��	
��*�����  The Matrimonial Causes Act 1973  
�+==+*$(2'-.�����&�
����ก���%�
2���2�����
ก�<����/�2$*����(%'�*ก���
,
(�������>,�ก�+���
��
%�ก+
(%'��ก*��(�   �%
�
ก��&$��,
3>.�ก�<����/�2$*����(%'�*ก���

+0
  ก1	��
(%'2��
	�+ก�ก<L3(2'2��  �������������
 !�

��
�"��'��)�	
��,����
#�'�����	
'�����
ก��
"����  �&���&$��,
3�	'
���
���&��,�ก�5��>.�)'���J,,�$��
����%�
���	
.��*�����ก1	��
(%'ก"�	
%(2'    5��,.�,�
&$&�ก��	���*+%�$
�	'2��/�2$*����
+0
(%'�*ก���
,
(������>,�ก�+�����
%�ก+
(%'��ก     �+0�
�0
)'���J,,�$��
����%�
���	
.�����#�'�'����@���ก��&$��,
3�	'���
���&��,�ก�5��
+0
���
��  5 ���ก��16  
ก���2���   

                                                 
15  ��
$*
3  2�53����,�������� �
������
�� 3, 
.54-55. 
16 (s. I (1))  The only one ground for divorce is irretrievable breakdown of 

marriage. 
(s. I (2))   The petitioner has to satisfy the court of ( at least ) one of the facts 

laid down in (a) � (e): 
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1) ������� !�
	
.��(%'ก���"�/�'  ������������ก !�
	
.��(����,,��
�
����2�ก+
(%'��ก
*��(�17 

2) ������� !�
	
.�����&9*$*
�
�+ก�<�����"��	'���������ก !�
	
.��(����,,��
�
��
��2�ก+
(%'��ก*��(�18 

3) ������� !�
	
.��(%'���$0��'�����������ก !�
	
.��(����
��
��2������l*$%*��ก+
19 
4) �������(%'��ก���
กก+
�
�����
��
��2������l*$%*��ก+
������������ก !�
	
.��(%'

*ก��	���
$

�����,��	'5�����"�&$&�ก���	'	
��)�%,�กก+
20 
5) �������(%'��ก���
กก+
�
��,�กก+
���
��
��2��	'��l*$%*��ก+
21 
,�ก)'���J,,�$�	'����ก��)'��*'

+0
  >�����
�&�
�*+2�
������,��/'���
�
2����
ก��

&$,��<�����
+0
   �*���,(���/��$�����,������>
�

+
(%'�
����
�
�
2��/�2$*ก������
+0
(%'�*ก
���
,
(����,ก�+���
%�ก+
(%'��ก      �"�	�+�ก��67��	
��
+0
   !�
���������3,�	
��*'����	
'����
�
ก��&$��,
3�	'5��(%'�	J
>.�)'���J,,�$��
����%�
���	
.���
	'����ก��%+�ก���2)'��*'
   5��,.�
,������>���"�&$&�ก���	'��ก��	
��(%' 

�
���(�กJ*�� �
���ก�<���',���)'���J,,�$��+
���
�����
()�	��ก��67��	
����'2  �*�
5����,���"��+���7��ก+
ก��	
�� (an order preventing divorce) (%' 	�ก���กW2��������� !�
�%
 !�
	
.��	����4*�
+0
,�*'��(%'�+��2��
�ก�"���ก�
�����ก >'�ก������
+0
(%'�$0
�4%��22 

                                                 
17  (a)  that the respondent has committed adultery and the petitioner finds it 

intolerable to live with the respondent ; 
18  (b)  that the respondent has behaved in such a way that the petitioner 

cannot reasonably be expected to live with the respondent ; 
19  (c)  that the respondent has deserted the petitioner for a continuous 

period of at least two years immediately preceding the presentation of the petition ; 
20  (d)  that the parties to the marriage have lived apart for a continuous 

period of at least two years immediately preceding the presentation of the petition and 
respondent consents to a decree being granted ; 

21  (e)  that the parties to the marriage have lived apart for a continuous 
period of at least five years immediately preceding the presentation of the petition. 

22  S.M.Cretney and J.M.Masson, Principles of Family Law, 6th ed.(London: 
Sweet and Maxwell,1997), p.326. 
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&$,��<������
()���ก����ก ก�<�ก���"�/�' ( adultery )  	��
>.�ก����
�2���+�&+
;3����&5��	2����4���������&5*��)'��ก+
�%
����$�/��������)��*
  %+�
+0
 	�ก���

ก�<��2���+�&+
;3����&5��	2����4���������&5�%�
2ก+
��'2  *��ก1	��
������+2�+�ก9�(��
>�����
�����
()�	��ก��67��	
��ก�<�ก���"�/�'  �*���,�)'������
()���2�����
�2�����&9*$���(��
�	����� ( unreasonable behavior ) 23      �"�	�+����+==+*$ก1	��
������+2�+�ก9����2��  
O ������� !�
	
.��(%'ก���"�/�'   ������������ก !�
	
.��(����,,��
�
����2�ก+
(%'��ก*��(� P   ��
�2���ก�'���
�ก+�ก��ก���"�/�')��ก1	��
(�
   �*�ก��ก���"�/�'*��ก1	��
�+�ก9�(��>��2��
���
�	*467��	
��������+ก�<��%J%)�% ( absolute ground )  �%
������� !�
���������3,�	
��
+0
��
	
'����*'���	'�"�/�0�,�*��5��%'2
2��*
(����,�
�
����2�ก+�������� !�
���ก���"�/�'(%'��ก*��(� 
(intolerability)  	�����,ก���2(%'2��ก��ก���"�/�'
+0
���
#��%
*������"��	'������� !�
���������3,�
	
��(����,�
�
����2�ก+�������� !�
���ก���"�/�'(%'��ก    -.��#�'�)�

���2���	J
2��  ก�����,�&$��,
32��
���������ก !�
	
.��(����,,��
�
����2�ก+
(%'��ก*��(�
+0
  ���
���������).0
�
��ก+��2����'�.ก
.ก�$%)��
�*����4���  (��������+%:�
����
�
�
-.�����
ก��
�ก�
ก��&$,��<�*+%�$
)��5��   �*��
���(�
กJ*��   >'���'������� !�
���������3,�	
��(%'����>.�ก��ก���"�/�'%+�ก���2��'2�*�
+����
����2�ก+

ก+�������� !�
���ก���"�/�'*��(�    	�ก�
�2��>+%��������� !�
���������3,�	
��(%'�
ก(��
��ก+�
/�
���
   5���+�ก9�,�(��&$&�ก���	'	
��)�%,�กก������   �
����,�ก�$�/����
�	*4�%
*��,�ก
ก���������ก���"�/�'��'224     #�'�)�

)�ก���2�%
��4�2��  @����
ก��&$��,
3)��������� !�
���
������3,�	
���
�+
%+���ก  ���  @����
ก��&$��,
32�����������ก !�
	
.��(%'ก���"�/�'  ���*'��

"�����
�+
%+�*��(�2��ก��ก���"�/�'%+�ก���2���
�	*4�	'*
(����,�
�
����2�ก+�������� !�
���
ก���"�#$%(%'��ก*��(�  	�ก
"����(��(%'2��������� !�
���>�ก67��(%'ก���"�/�',�$�  กJ(��������%J
���*'��
2$
$,8+
�
)'�/�0�,�>.��	*4����"��	'�,�ก3(����,�
�/'/�2$*����(%'��ก*��(�  

�
.��  �
��,,4�+
ก1	��
�+�ก9�(%'
���+��2������
���
����&5��ก).0
 �%
ก��
��กก1	��
�8&�����/���  The Civil Partnership Act 200425  -.����#��+��+��/'
+��*�2+
��� 5 

                                                 
23  ODivorce in England : AdulteryP, http://www.terry.co.uk/divorce2.html, 30 

January 2009. 
24  Andrews, THE LAW QUARTERLY REVIEW, vol 11, p.390, (July 1961),. 

               25  OCivil Partnerships: A quick guide to registering a civil partnershipP, 
<http://www.gro.gov.uk/gro/content/civilpartnerships/>,16 May 2009. 
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2��� �.5. 2005 ���
*'
(�  �&������
ก���+�����>�
����ก1	��
)���2���+�&+
;3��	2���
�4�������+ก��2��&5@�
�
�����5�+�ก9�����2��3  -.��#�)��ก����กก1	��
8�+�
�0�$(%'��ก��
�ก'()	��������

����	�+กก���ก��
2ก+�ก������*��ก1	��
������+2�+�ก9�������
���%$�  %+�
+0
  
ก1	��
������+2�+�ก9�,.�
+����
������)���2���+�&+
;3��	2���/�
���	=$�����
+0
    �"�	�+�
#����ก1	��
)��ก��,%�����

��	2����4���������&5�%�
2ก+
*�� The Civil Partnership 
Act 2004 
+0
  ก1	��
�+�����	'���>�
����
  O	4'
��2
/�2$*P  -.�����$�;$���	
'������'�
ก+� 
�������*��ก1	��
������+2�+�ก9�   �2�(�>.�ก�<�ก��
4*$ก�����
	4'
��2
/�2$* (dissolution) 
������
�����(%'ก+�ก��	
�� (divorce) %'2
   �
���(�กJ*�� #�'�)�

�	J
2��
+���������%J
���
��
&$,��<� ���  The Civil Partnership Act 2004  ,���#����
ก�������

����	�+กก���
������ก��
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2ก+

���(���/�ก��ก���"�/�'  
-.���
����%J

�0  #�'�)�

���2���	J
2���
ก��&$,��<�ก��ก���"�/�'
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 O	4'
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3.1.2 ������$�� %
���&ก� 
 

ก���$0
�4%ก������)�������5�	�+:����$ก����
��  3 ���ก��  ก���2��� �2��*�

)��������� !�
�% !�
	
.�� (the death of one of the spouses)   ก�<����ก������>�ก�&$ก>�
 
(annulment)  ���ก��	
� �  (divorce)   �" �	�+�ก1	��
�ก�� 
2ก+�ก��	
� �)�������5
�	�+:����$ก����
2�$%�/�
�%�
2ก+�ก1	��
�ก��
2ก+�ก��	
��)�������5�+�ก9�  ก���2��� (%'�+�
�$�;$&��2���/���,�ก5��
���$�*3  2��ก���������
�$��5+ก%$I�$�;$I  ก���+��	�+�,�ก
4��W$���5��
� 
�2���/���%+�ก���2(%'�����

(�  �ก$%ก���+==+*$ก1	��
�&����+����2��ก�����������>�$0
�4%��
(%'   �%
��5+
�+:�@��
ก����กก1	��
&$�5�����	'�"�
�,�4������,�	
����������	��(%'26  
�
���(�กJ*�� 2$;�ก��%+�ก���2���
����/',��
���������
����
/
3�8&��ก+�#�'��:�
���"��2
����
+0
 
*����  !�

$*$�+==+*$(%'�
4=�*�	'*��ก1	��
�	'�"�
�,5���
ก��&$,��<����*+%�$
�
�%�
	
��(%'   �%
��5+
�	*4	
��-.���'2
�*�*+0��
���
	�+ก�2��#$% �/�
  ก�����&9*$#$%����2<� 
(adultery)  ก�����&9*$/+�2�
����'�
�������	%�'�
 (gross misbehaviour and wickedness)  
ก�� !� K
)'�*ก���
ก������ (violation of the marriage convenant)    �"�	�+��	*467��	
�����
�+:��2
�	=�
"�(��+��+��/'���
�� 4 ���ก��  ก���2��� 27   

1. ก�����&9*$#$%����2<� (adultery) 
               2. ก��ก���"����4<�	%�'�
 (cruelty) 
               3. ก�����$0��'�� (desertion) 
              4. ก��,"��4ก�
����,�กก��ก���"��2��#$%�����=� (imprisonment) �������
��2��
,"��4ก	'��l 	�����กก2�� 

���+:��2
��ก�
�����5�	�+:����$ก�(%'��ก���+==+*$ก1	��
�ก��
2ก+�������ก��
	
��@�
	�+�,�ก����	�+:����$ก�(%'���ก�5�$��@�&,�ก�����5�+�ก9�������l �.5. 1780     �
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�%�	=� ��ก�������)*ก���ก������ก���
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�*������+:,.��*ก*���ก+
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ก��	
���+0�	�+ก�2��#$%���	�+ก
���5,�ก�2��#$% �/�
 ���+:,��3�,�
  ���+:
$2�V��/�
�3 ���
*'
  )<����������+:ก"�	
%�	*4
	
��*��	�+ก���5,�ก�2��#$%����
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 �/�
 ���+:��$�-
��  ���+:(���2� ���
*'
     �
���(�กJ*�� 

                                                 
26  William J.O�Donnell and David A.Jones,The Law of Marriage and Marital 

Alternatives, (U.S.A.:Lexingtonbooks,1982), p.116. 
               27  Ibid, p.117. 
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��ก����กก1	��
*'
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����2<�  ก�����4<�	%�'�
  ก�����$0�  ก��*$%�4��
����  ���ก���&$ก�8
*��	
'��������@�$
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�
กก+
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*'
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��,,4�+
ก��	
���%
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���+�2�����
ก��
�ก'()��=	����%�����4%�
ก�<�����2���+�&+
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  ��,�"���
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%'2
�	*4����	�+:����$ก���ก���ก�����
������+: -.���*������+:
�����ก1	��

�*ก*���ก+
(�  #�'�)�

,.�)�5.ก���&�
�������+:�
ก�<��	*467��	
���+
�
������,�กก�����&9*$
#$%����2<�  ก���2��� ���+:	�4
�3 �-�

��   
$2
��3ก   �2��3,$�
�
  �������
%3   ����ก�  ���
(�%��V 
              

3.1.2.1 ��� %��
�$� �'����� 

 
�	*467��	
���
ก1	��
���+:	�4
�3 �-�

�� ������ก���
 2 	�+ก ��� 	�+ก�2��#$% (fault 

theory )   ���	�+ก���5,�ก�2��#$% ( no fault theory)  -.���	*467��	
�����+0�	�% 4 ���ก��  ก���2��� 
(1) ����@�$
��
กก+
�
�����
��
��2��*$%*��ก+
(��
'�
ก2�� 180 2+
  @�
	�+�,�ก���

(%'��ก������"�67��	
���	'ก+���ก !�
	
.��30 

                                                 
28  ����&�4)  �4=�%/, �"��;$��
����2�ก1	��
�&�����&�<$/
3 ���& 5 2��

%'2
������+2, &$�&3��+0���� 18 (ก�4���&�	�
��: �"�
+ก����5.ก��ก1	��
�	���
*$�+<L$*
�@�, 
2553), 
. 360. 

29  Bea Vershraegen,Persons and Family, (Martinus Nijhoff press,2004), 
pp. 3-4. 
               30   Article 102 judgment of divorce; living apart one hundred eighty days  
prior to rule. 
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(2) ����@�$
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Except in the case of a covenant marriage} a divorce shall be granted upon 
motion of a spouse when either spouse has filed a petition for divorce and upon proof 
that one hundred eighty days have elapsed from the service of the petition , or from the 
execution of written waiver of the service, and that the spouses have lived separate and 
apart continuously for at least one hundred eighty days prior to the filling of the rule to 
show cause. 

The motion shall be a rule to show cause filed after all such delays have 
elapsed. 

31  Article 103 judgment of divorce; other grounds 
Except in the case of a covenant marriage, a divorce shall be granted on the 

petition of a spouse upon proof that:   (1) the spouse have been living separate and 
apart continuously for a period of six months or more on the date the petition is filed;� 
              32  Article 103 judgment of divorce; other grounds 
              (2)  the other spouse has committed adultery; 

               33  Article 103 judgment of divorce; other grounds 
              (3) the other spouse has committed a felony and has been sentenced to 

death or imprisonment at hard labor. 
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34  Section 170 action for divorce. An action for divorce may be maintained 

by a husband or wife to procure a judgment divorcing the parties and dissolving the 
marriage on any of the following grounds; 

(1) The cruel and inhuman treatment of the plaintiff by the defendant such 
that the conduct of the defendant so endangers the physical or mental well being of the 
plaintiff as renders it unsafe or improper for the plaintiff to cohabit with the defendant. 

(2)The abandonment of the plaintiff by the defendant for a period of 
one or more years. 

(3) The confinement of the defendant in prison for a period of three or more 
consecutive years after the marriage of plaintiff and defendant. 

(4) The commission of an act of adultery, provided that adultery for the 
purposes of articles ten, eleven and eleven- a of this chapter, is hereby defined as the 
commission of an act of sexual or deviate sexual intercourse, voluntarily performed by 
the defendant, with a person other than the plaintiff after the marriage of plaintiff and 
defendant. Deviate sexual intercourse includes, but not limited to,sexual conduct as 
defined in subdivision two of section 130.00 and subdivision three of section 130.20 of 
the penal law. 

(5) The husband and wife have lived apart pursuant to a decree or judgment 
of separation for a period of one or more years after the granting of such decree or 
judgment, and satisfactory proof has been submitted by the plaintiff that he or she has 
substantially performed all terms and conditions of such decree or judgment. 

(6) The husband and wife have lived separate and apart pursuant to a 
written agreement of separation, subscribed by the parties there to and acknowledged 
or proved in the form required to entitle a deed to be recorded, for a period of one or 
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more years after the execution of such agreement and satisfactory proof has been 
submitted by the plaintiff that he or she has substantially performed all the terms and 
conditions of such agreement. Such agreement shall be filed in the office of the clerk of 
the county wherein either party resides. In lieu of filing such agreement, either party to 
such agreement may file a memorandum of such agreement, which memorandum shall 
be similarly subscribed and acknowledged or proved as was the agreement of 
separation and shall contain the following information: (a) the names and addresses of 
each of the parties, (b) the date of marriage of the parties, (c) the date of the agreement 
of separation and (d) the date of this subscription and acknowledgement or proof of 
such agreement of separation. 
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35  20-91. Grounds for divorce from bond of matrimony; contents of decree.  
A.  A divorce from the bond of matrimony may be decreed:  
(6) Where either party has been guilty of cruelty, caused reasonable 

apprehension of bodily hurt, or willfully deserted or abandoned the other, such divorce 
may be decreed to the innocent party after a period of one year from the date of such 
act; or         

36  20-91. Grounds for divorce from bond of matrimony; contents of decree.  
A. A divorce from the bond of matrimony may be decreed:  
(1) For adultery; or for sodomy or buggery committed outside the marriage;  
(3) Where either of the parties subsequent to the marriage has been 

convicted of a felony, sentenced to confinement for more than one year and confined for 
such felony subsequent to such conviction, and cohabitation has not been resumed 
after knowledge of such confinement (in which case no pardon granted to the party so 
sentenced shall restore such party to his or her conjugal rights);  

(9) (a) On the application of either party if and when the husband and wife 
have lived separate and apart without any cohabitation and without interruption for one 
year. In any case where the parties have entered into a separation agreement and there 
are no minor children either born of the parties, born of either party and adopted by the 
other or adopted by both parties, a divorce may be decreed on application if and when 
the husband and wife have lived separately and apart without cohabitation and without 
interruption for six months. 
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37  Maryland Code - Family Law Chapter - Section: 7-103)  The court may 

decree an absolute divorce on the following grounds: 
(1) adultery;  
(2) desertion, if: (i) the desertion has continued for 12 months without 

interruption before the filing of the application for divorce; (ii) the desertion is deliberate 
and final; and (iii) there is no reasonable expectation of reconciliation;  

(3) voluntary separation, if: (i) the parties voluntarily have lived separate and 
apart without cohabitation for 12 months without interruption before the filing of the 
application for divorce; and (ii) there is no reasonable expectation of reconciliation;  

(4) conviction of a felony or misdemeanor in any state or in any court of the 
United States if before the filing of the application for divorce the defendant has: (i) been 
sentenced to serve at least 3 years or an indeterminate sentence in a penal institution; 
and (ii) served 12 months of the sentence;  

(5) 2-year separation, when the parties have lived separate and apart 
without cohabitation for 2 years without interruption before the filing of the application for 
divorce;   

(6) insanity if: (i) the insane spouse has been confined in a mental institution, 
hospital, or other similar institution for at least 3 years before the filing of the application 
for divorce;  
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(7) cruelty of treatment toward the complaining party or a minor child of the 
complaining party, if there is no reasonable expectation of reconciliation; or  

(8) excessively vicious conduct toward the complaining party or a minor 
child of the complaining party, if there is no reasonable expectation of reconciliation. 

38  Alaska code   AS 25.24.050. Grounds For Divorce.   
A divorce may be granted for any of the following grounds: 
(1) failure to consummate the marriage at the time of the marriage and 

continuing at the commencement of the action;  
39  (2) adultery;  
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40  (3) conviction of a felony;  
41  (4) willful desertion for a period of one year; 

               42  (5) either  
(A) cruel and inhuman treatment calculated to impair health or endanger life;  
(B) personal indignities rendering life burdensome; or  
(C) incompatibility of temperament; 
43  (6) habitual gross drunkenness contracted since marriage and continuing 

for one year prior to the commencement of the action; 
               44  (7) [Repealed, Sec. 68 ch 127 SLA 1974]. 
               45  (8) incurable mental illness when the spouse has been confined to an 
institution for a period of at least 18 months immediately preceding the commencement 
of the action; the status as to the support and maintenance of the mentally ill person is 
not altered in any way by the granting of the divorce; 
              46  (9) addiction of either party, subsequent to the marriage, to the habitual 
use of opium, morphine, cocaine, or a similar drug. 
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47  AS 25.24.070. Confession of Adultery. 
In an action for divorce on the ground of adultery, a confession of adultery is 

not alone sufficient to justify a judgment of divorce 
48  Idaho  Statutes ;Title 32 Domestic  Relation  Chapter 6 Divorce - - Grounds and 

defendses 
32-603.  Causes for divorce. Divorces may be granted for any of the following 

causes: 
1.  Adultery. 
2.  Extreme cruelty.  
3.  Wilful desertion. 
4.  Wilful neglect. 
5.  Habitual intemperance. 
6.  Conviction of felony. 
7. When either the husband or wife has become permanently insane, as 

provided in sections 32-801 to 32-805, inclusive. 
8.  Irreconcilable differences. 
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49  32-604.   Adultery is the voluntary sexual intercourse of a married person 

with a person other than the offender's husband or wife. 
               50  ONew Hampshire High Court Tackles Gay Adultery QuestionP, 
http://www.foxnews.com/story/0,2933,84735,00.html, 14 May 2009. 
               51  Howard L.Bass and M.L.Rein, Divorce Law, The Complete Practical 
Guide, (U.S.A..:Prentice-Hall.Inc.,1976), p.27.  

52  S. Jaffer Hussian, Marriage Breakdown and Divorce Law Reform in 
Contemporary Society, (New Delhi: Concept Publishing Company,1983), pp.27-28. 
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53  Jenn Buck, ON.H. court rules same sex relations not adultery,P 
http://www.thedartmouth.com/2003/11/14/news/nh/, 30 January 2009. 
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54  Rita A.Webb , OOverview of Same Sex Marriage in the U.S.:The Struggle 

for Civil Rights and Equality,P  
<http://www.socialworkers.org/diversity/lgb/062005.asp >, 2 June 2009. 

55  Loving v. Virginia,388 U.S.1 (1967) 
               56 Goodridge v. Department of Public Health, Massachusetts Supreme 
Court, Suffix County SJC-08860, November 18,2003. 

       57  Rita A.Webb, supra note 41. 
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59  Divorce Act, R.S.C.1985 (2nd Supp.),c.3,s.3(1) 

               60  Ibid, s. 8(1)   A court of competent jurisdiction may, on application by 
either or both spouses, grant a divorce to the spouse or spouses on the ground that 
there has been a breakdown of their marriage.  
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               61   (2) Breakdown of a marriage is established only if  
(a) the spouses have lived separate and apart for at least one year 

immediately preceding the determination of the divorce proceeding and were living 
separate and apart at the commencement of the proceeding; or 

62  (b) the spouse against whom the divorce proceeding is brought has, 
since celebration of the marriage,  

(i) committed adultery, or 
(ii) treated the other spouse with physical or mental cruelty of such a kind as 

to render intolerable the continued cohabitation of the spouses. 
63  Julien D. Payne and Marilyn A. Payne, Introduction to Canadian Family 

Law, (Carswell,1994), p. 111. 
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64  Ibid, p.112. 
65   Orford v. Orford (1921), 49 O.L.R. 15 (S.C.); Kahl v. Kahl, (1943) O.W.N. 

558 (Ont.S.C.). 
               66   Knoll v. Knoll (1970), 1 R.FL.141 (Ont.C.A.). 
               67   Lauder v. Lauder, (1949) p.277 at 308 (Eng.). 
               68   Tremaine, Re (1968), 2N.S.R.787 (M.S. S.C.). 
               69   Zalesky v. Zalesky (1968), 67 W.W.R. 104 (Man.Q.B.); Knoll v. Knoll, 
supra note 30. 

70   Julien D. Payne and Marilyn A. Payne, Supra note 50, p. 15. 
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that every individual is equal before and under the law and has the right to equal 
protection and equal benefit of the law without discrimination; 

72  Civil Marriage Act 2005, c. 33 C-31.5  [Assented to July 20th, 2005] 
2. Marriage, for civil purposes, is the lawful union of two persons to the 

exclusion of all others.  
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ON.B. court : same sex adultery is ground for divorce,P 
<http://www.wiselaw.net>, 30 April 2010. 
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75  OB.C. Supreme Court amends definition of adultery in Canada,P 

http://www.ctv.ca/servlet/ArticleNews/story/CTVNews/, 1 February 2009. 
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77  Section  1565  Either spouse may petition for divorce if the other spouse 

has been guilty of adultery or of any act punishable under 171,175 of the criminal code. 
The right of the spouse to petition for divorce is barred if he or she consents 

to or is an accomplice in the adultery or the criminal act. 
78 Section  1566  Either spouse may petition for divorce if the other spouse 

makes an attempt against his or her life. 
              79 Section  1567  Either spouse may petition for divorce if the other spouse 
has willfully deserted him or her. 

Willfully desertion exists only; 
(1) if either spouse, after having been ordered by a non- appealable decree 

to restitute the conjugal community, has intentionally disobeyed such decree for a year 
against the will of the other spouse; or 

(2) if either spouse has been absent intentionally from the conjugal home for 
a year  against the will of the other spouse, and the conditions for public citation have 
occurred as against him or her for the period of one year. 
               In the case provided for by par.2 (2), the divorce may not be granted if the 
conditions for public citation have ceased to exist at the termination of the viva voce 
proceedings upon which the decree is to be issued. 
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               80  Section 1568  Either spouse may petition for divorce if the other spouse 
has, by any grave breach of marital duty, or by dishonest or immoral conduct, disturbed 
the conjugal relations to such an extent that the petitioner cannot be expected to 
continue the marriage. Gross ill-treatment is also deemed to be a grave breach of duty.  

81  Section 1569  Either spouse may petition for divorce if the other spouse 
has become insane for three years continuously during the marriage, and the insanity 
has reached such a stage that the intellectual community between the spouse has 
ceased, and there is no hope of its re-establishment. 
               82  Dieter  Schwab, International  Encyclopedia  Laws, (Germany: University 
of  Regensburg, 2001), p.58. 
               83  Section 1564  A valid marriage can only be dissolved by judicial decision, 
other than by death, upon the petition of one or both of the spouses. 
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84  Section  1566 I  It is irrefutably presumed that conjugal relations has 

broken down if the spouses have been separated for one year or more and both 
spouses petitions for divorce or the opposing party consents to the divorce. 
               85  Section 1566 II It is irrefutably presumed that the conjugal relations has 
broken down if the spouses have been separated for three years or more. 
               86  Martindale � Hubbell, Martindale � Hubbell  International  Law  Digest, 
(U.S.A.: 2001), p.15. 
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90  Article 137    Where either the husband or wife has committed adultery, 

the other can sue for a divorce. 
The suit must be brought within six months from the time when the injured 

party has had cognizance of the ground of divorce ,and in any case within five years 
from the date of the adultery. 

The right of action is lost where the injured party consented to the adultery or 
has since condoned it. 
               91  Article 138  Where either the husband or wife has made an attempt on  
the life of the other or seriously ill � used or gravely affronted the other, the latter can  
sue for a divorce. 

This suit must be brought within six months from the time when the injured 
party has had cognizance of the ground of divorce, and in any case within five years 
from the date of the injury or affront. 

The right of action is lost where the injured party has condoned the offence. 
92  Article 139  Where either the husband or wife has committed an infamous 

crime or been guilty of such dishonorable conduct that life in common has become 
intolerable, the other spouse can sue for a divorce. 
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93  Article  140    Where either the husband or wife has wrongfully deserted 

the other or without material ground refuses to return to the conjugal home, the injured 
party can sue for a divorce, provided this desertion or absence has continued for at 
least two years and still continues. 

At the instance of the injured party the court must, if necessary by a public 
citation, call upon the absence spouse to return to the conjugal home within six months. 

This suit for divorce cannot be brought before the expiration of this period. 
94  Article  141    Either the husband or wife can at any time sue for a divorce 

for the ground of the insanity of the other, where the latter�s mental condition makes life 
in common intolerable and is after three years� duration held by experts to be incurable. 
               95 Article  142    Either the husband or wife can sue for a divorce, where the 
conjugal relations are so seriously strained that life in common has become intolerable. 

Where the domestic disturbances are principally the fault of the one of the 
parties, the suit can only be instituted by the other. 

96  ����'
,�ก http://www2.law.uu.nl/cef/reports/pdf/Swiss02.pdf. 



 59 

(1) �������(%'
��
�+==�	
��&�'��ก+���ก��*ก��ก+
���
��'�
��'2�4ก)'��
�+==�
8�+�
+0
97 

(2) �������(%'
��
�+==�	
��  �*�
+�*ก��ก+
�
��
�����
%���)'�)���+==�	
��
(��(%'98 


�ก,�ก����������,���2�ก+

��
�"��'��)�	
����2�ก+
��'2  �������
+�����@����
ก��
&$��,
3��2�ก+
>.�&9*$ก��<3�����%�2��ก������%+�ก���2(%'�*ก���
��,
(����,6K�
��
%�%+��%$�
(%'��ก%'2
 

2. ก��	
���%
ก��
��
�"��'���&�
� !�
�%�
2   -.��ก���"�(%'@�
�*'�����
()%+�*��(�
�0 
(1) ������������(%'�
กก+
�
�����
��
��2���ก$
ก2������l��'299 
(2) ������� !�
���������3,�	
��*'��&$��,
3�	'�	J
�	*4�+
���2�2��(���2����,����


����@�$
�ก+
*��(�   �
ก�<�����������(%'�
กก+
�
�����
��
��2��
'�
ก2������l100 
�
����,�ก#�'����ก1	��
���,*
����,��	'5��(%'�/'%4�
&$
$,�
���ก2'��)2���
ก��

&$,��<��*����%�    *��ก1	��
�2$�  ��*�� 115   ,.��$(%'ก"�	
%�+ก�<�)��ก��ก���"��+

���
�	*4�	��ก��	
��(2'���
ก���8&��   �&�
��*��������
()2���	*467��	
��%+�ก���2*'���'�
���>.�
)
�% ���(��(%'�ก$%).0
,�ก !�
#�'���67��	
��   �/�
  ������� !�
�% !�
	
.��ก���"�ก������$%�$�;$

                                                 
97  Article 111(a) Divorce upon a joint application with two sub-categories 

: Comprehensive agreement regarding the divorce and the ancillary consequences 
(mainly economic ones) in respect of which the parties may make dispositions  

98  Article 112 (a) Divorce upon a joint application with two sub-categories: 
Partial agreement in the sense that the consent only applies to the divorce as such and a 
part of the ancillary consequences.  
               99  Article 114 (b) Divorce upon a unilateral petition in the case of two 
objective elements:  After four years of living apart . 
               100  Article 115 (b) Divorce upon a unilateral petition in the case of two 
objective elements:  Reduction of the four-year period of separation in the event of  
the continuation of the marital bond being unreasonable. 
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101  Heinz  Hausheer, O Stephan Wolf Grounds for Divorce and Maintenance 

between Former Spouse P, (September, 2002). 
102  ORegistered Partnerships in Switzerland; Geneva Local Reference 

Information,P <http://www.swisspolitics.org>,15 June 2009. 
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107  Henry Cachard ,The French Civil Code (revised edition), (London: 

Stevens& Sons,Ltd.,1930), pp.86-87. 
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               110  Article  229    Divorce may be decreed in cases : 

- of mutual consent;  or 
- of acceptance of the principle of the breakdown of the marriage;  or 
- of irretrievable impairing of the marriage tie;  or 
- of fault. 
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111  Article  230    An application for divorce may be presented jointly by the 

spouses where they agree on the breakdown of the marriage and its effects by 
submitting to the approval of the judge an agreement which regulates the consequences 
of the divorce. 
               112  Article  237    An application for divorce may be presented by a spouse 
where the marriage tie is irretrievably impaired. 
               113  Article  238    An irretrievable impairing of the marriage tie shall result 
from the ending of the community of life between the spouses. Where they have been 
living apart for two years before the summons. Notwithstanding the preceding 
provisions, divorce shall be decreed for irretrievable impairing of the marriage tie in the 
circumstances referred to in Article 246, paragraph 2, where the application presented 
on this ground is lodge as a reconvention. 
               114  Article  242    Divorce may be petitioned by a spouse for facts ascribable 
to the other where those facts constitute a serious or renewed violation of the duties and 
obligations of marriage and render unendurable the continuance of community life.  
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115  Bea  Vershraegen, supra note 24, p.46. 

               116  Frederique  Ferrand, O Grounds for divorce and maintenance between 
former spouseP, (September, 2002), pp. 18-19. 
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�� 23, 
. 359. 
120  David C. Buxbaum, Chinese Family Law and Social Change, University 

of  Washington Press (Seattle and London), p.76. 
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122  Ibid , p. 85. 
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N. Niida , Shina mibunhöshi  (A history of family law in China) (1952) , p. 678. 
              124   David  C.  Buxbaum , supra note 106 , p. 86. 

125    Ryöshuge  (1961)  (vol.10 , Koryö 8, Shichiishutsu  jö) 
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126   David  C.  Buxbaum , supra note 106 , pp. 86-87. 
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    N. Niida , Shina mibunhöshi  , supra note 109, p. 706. 

128   David  C.  Buxbaum , supra note 106, p. 87. 
               129   N. Niida , Shina mibunhöshi  , supra note 109, p.707. 
               130  Article 32    Where either the husband or wife applies to get divorced, the 
departments concerned may make mediations, or he or she may file a suit at the people 
court for divorce. The people court shall make mediations in the process of hearing a 
divorce suit; divorce shall be granted if mediation fails because mutual affection no 
longer exists. Divorce shall be granted if any of the following circumstances occurs and 
mediation fails 

a. either party is a bigamist or a person who has a spouse but co-habits with 
another person; 
               b. there is family violence or maltreatment or desertion of any family 
member; 
               c. either party is indulged in gambling, drug-abuse or has other vicious 
habits and refuses to mend his or her ways despite of repeated admonition; 
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d. both parties have lived separately due to lack of mutual affection for up to  
two years; 

e. other circumstances that have led to the nonexistence of mutual affection 
as husband and wife. 

If either party has been declared by court as to be missing and the other 
party applies to be divorced, divorce shall be granted. 

131  Hiroshi  Oda ,Japanese Law, (Great Britain: Butterworths,1992), p.235. 
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132  Ibid., pp.60-61. 

               133  Jun�ichi Akiba and Minoru Ishikawa, OMarriage and Divorce Regulation 
and Recognition in JapanP, Family Law Quarterly(Fall1995), p.589. 
               134  Hiroshi  Oda, supra note 112, p.61. 
               135  Kodansha  Encyclopedia of Japan, (1983), p. 121. 
               136  Article  763    Husband and wife may effect divorce by agreement. 
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137  Article  770    Husband or wife can bring the action for divorce only in the 

following case; 
(1) If his or her spouse has committed an act of infidelity; 
(2) If he or she has been deserted maliciously by his or her spouse; 
(3) If it is unknown for three years or more whether his or her spouse is alive 

or dead; 
(4) If his or her spouse is afflicted with severe mental disease without 

prospect of recovery; 
(5) If there exists any other grave reason foe which it is difficult for him or her 

to continue the marriage. 
Even in case where any or all of the grounds mentioned in item 1 to 4 

inclusive of the preceding paragraph exist, the court may dismiss the action for divorce 
deems the continuance of the marriage proper in view of all the circumstances.  
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. 363. 



 71 

ก1	��
������+2=���4!
ก"�	
%�	*4	
���%
*+0��
���
	�+ก�2��#$%���	�+กก���*ก
���
)��ก������ %+�,�&�(%'�
�	*4	
��)'�  5) )'��*'
   -.���
ก���+��+��/'�	*4	
��*��)'� 5) 

+0
 *'��&$,��<�>.�)'���J,,�$��
�*����%����
ก�<�(�     ��'2���	*4	
��*��)'� 5)  ,����
�	*4
	
��*��	�+กก���*ก���
)��ก������  ( breakdown of marriage )   �*��
ก���+��+��/'
ก1	��
กJ*'��*��2���	'������4�>.�ก�<����������� !�
	
.��ก���"�#$%%'2
   �/�
  ก��*$%�4��
���0��+�   �2���*ก*������%'�
�4�
$�+
   ก����=�$0
�2���+ก��	2�������@�$
�  ���
*'
139  

�ก,�ก
�0 ������� !�
����$(%'ก���"�#$% ��,���
ก������
	�
�&����2����'�.ก�5ก�5�'����
�, 	���
�4ก)3����
����, (mental distress) ,�ก�������������
 !�
#$%(%' ��'�
ก+����
ก���'��)��	'����
��+&
3�$
140 
 
3.2.6 ������
&����� 

 
�����5�$	���
กJ�/�
�%�
2ก+������5���
M������/�ก���2
��ก�
�����5
+�>��

5��
��$����   ก���2��� 
"�ก1	��
�$����  �+
���+ก�<����
ก1	��
5��
����+��+�ก+�������
�2���+�&+
;3�
������+2  �2�>.�ก�<�ก��	
��%'2
   *�����
/�2�ก��
ก���W$���ก1	��
 
��+0��	=��
�����5�$	���
  �l�.5. 1967  (%'��ก�����ก�5�/'  The  Family  Protection  Law  
(FPL)  -.����2+*>4������3���,�
ก��$กก��	
���%
2$;�*���ก3  (talaq)  ����	'�"�
�,�ก�5���
ก��
&$,��<�&$&�ก���%�	
���+0�	�%  ���
ก2��  Certificate  of  Impossibility  of  Reconciliation  
@�
�*'�����
()�
ก��67��	
���
����%�
2ก+
�+0��������@�$
�141  �+0�
�0  
+��&$���$�;$�
ก��67��	
��
�����	'�ก�@�$
�  ���  ก�<�����(���4�ก������0
�%�@�$
�  (failure  to  support)  	�����������-'�
  
(second  marriage)  	��������W$�+*$*��@�$
��+0�	��
�
���(���������
�ก+
  (failure  to  treat   
co-wives  equally)142    �
���(�กJ*��  �&������
ก���%�2��)+%�
'�ก+�	�+กก��)��ก1	��

5��
�����	'�$�;$�
ก��	
�����
�$�;$�8&��  (exclusive  right)  �ก� !�
��������
+0
   @�
	�+�,�ก
��ก�����ก�5�/'  The  Family  Protection  Law   �
ก������,���ก�����4�����
()�+
���
�	*4

                                                 
139   ,$*��2+�
3  �
'�ก���, �������� �
������
�� 95, 
. 46. 

               140   Jun�ichi Akiba and Minoru Ishikawa, supra note 114, p.593. 
141  Ziba Mir-Hosseini , Marriage on Trial: A Study of Islamic Family Law, 

(I.B.Tauris & Co Ltd., London, 1993), p. 54. 
142  Ibid, p.55. 
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breach between the two, bring forth an arbiter from his people and from her people an 
arbiter, if they desire to set things right; God will compose their difference; surely God is 
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Ibid, p.56. 
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145  Article 1119 - The parties to the marriage can stipulate any condition to 

the marriage which is not incompatible with the nature of the contract of marriage, either 
as part of the marriage contract or in another binding contract: for example, it can be 
stipulated that if the husband marries another wife or absents him self during a certain 
period, or discontinues the payment of cost of maintenance, or attempts the life of his 
wife or treats her so harshly that their life together becomes unbearable, the wife has the 
power, which she can also transfer to a third party by power of attorney to obtain a 
divorce herself after establishing in the court the fact that one of the foregoing 
alternatives has occurred and after the issue of a final judgment to that effect. 

146  Ibid, p.56. 
147  Ibid, p.56. 
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150  Article 1129 - If the husband refuses to pay the cost of maintenance of 

his wife, and if it is impossible to enforce a judgment of the court and to induce him to 
pay the expenses, the wife can refer to the judge applying for divorce and the judge will 
compel the husband to divorce her. The same stipulation will be binding in a case where 
the husband is unable to provide for the maintenance of the wife. 
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154  Michael Jefferson, Criminal Law, 6th edition (Great Britain: Longman, 

2003), pp.615-616 
155  OWhosever, being married, shall marry any other person during the life of 

the former husband or wife, whether the second marriage shall have taken place in 
England or Ireland or elsewhere, shall be guilty of felony, and being convicted thereof 
shall be liable to be kept in penal servitude for any term not exceeding seven years; 
Provided, that nothing in this section contained shall extend to any second marriage 
contracted elsewhere than in England and Ireland by any other than a subject of Her 
Majesty, or to any person marrying a second time whose husband or wife shall have 
been continually absent from such person for the space of seven years than last past, 
and shall not have been known by such person to be living within that time , or shall 
extend to any person who, at the time of such second marriage , shall have been 
divorced from the bond of the first marriage, or to any person whose former marriage 
shall have been declared void by the sentence of any court of competent jurisdiction.P 



 77 

ก1	��
��*�:�
�����%
 American Law Institute ������
���)��ก1	��
��=��
�����5
�	�+:����$ก� �%
ก"�	
%�2��#$%:�
����-'�
 (bigamy) �2��+0� polygamy (2'�
	�2% 
Offences Against The Family  ��*�� 230.1156 �%
��	�+ก2�� �2��#$%:�
����-'�
���
�2��#$%:�
�����������กก2��	
.���
 ��� (1)  ����-'�
 (bigamy)  ���ก�<��4����%-.���"�ก��
����*��ก1	��
��'2  ก���"��+==�����	���������3,��"��+==�������ก��+0�	
.���%
���ก��
������+0���ก
+�(���$0
�4%  
ก�2'
ก�<����ก��������+0�	�+�#�'ก���"�(%'�/���2����������
ก��

���
/�2$*��'2  	���#�'ก���"�(%'�
กก+
�
��,�ก��������
ก��
���
��
��2�� 5 �l*$%*��ก+
 ���(����'
2����������
ก��

+���/�2$*�
��  	���5��(%'���"�&$&�ก��2��ก��������+0�ก��
(%'�$0
�4%�� 	������

����  ���#�'ก���"�(����'2���"�&$&�ก��%+�ก���2
+0
(����#�  	���#�'ก���"����	*4#��+
�2��	'�/���(%'
2��*
���4<���+*$*��ก1	��
���,������	��(%'   (2)  ก�������������กก2��	
.���
 (polygamy)  

                                                 
156  Section 230.1  Bigamy and Polygamy 
(1) Bigamy. A married person is guilty of bigamy, a misdemeanor, if he  

contracts or purports to contract another marriage, unless at the time of the subsequent 
marriage: 

(a) the actor believes that the prior spouse is dead; or 
(b) the actor and the prior spouse have been living apart for five consecutive  

years throughout which the prior spouse was not known by the actor to be alive; or 
(c) a Court has entered a judgment purporting to terminate or annul any  

prior disqualifying marriage, and the actor does not know that judgment to be invalid; or 
(d) the actor reasonably believes that he is legally eligible to remarry. 
(2) Polygamy. A person is guilty of polygamy, a felony of the third degree, if  

he marries or cohabits with more than one spouse at a time in purported exercise of the 
right of plural marriage. The offense is a continuing one until all cohabitation and claim of 
marriage with more than one spouse terminates. This section does not apply to parties to 
a polygamous marriage, lawful in the country of which they are residents or nationals, 
while they are in transit through or temporarily visiting this State. 

(3) Other Party to Bigamous or Polygamous Marriage. A person is guilty of  
bigamy or polygamy, as the case may be, if he contracts or purports to contract 
marriage with another knowing that the other is thereby committing bigamy or polygamy. 
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157  Section 281. O(a) Every person having a husband or wife living, who 

marries any other person, except in the cases specified in Section 282, is guilty of 
bigamy�P 

158  Section 282. OSection 281 does not extend to any of the following: 
(a) To any person by reason of any former marriage whose husband or wife 

by such marriage has been absent for 5 successive years without being known to such 
person within that time to be living. 

(b) To any person by reason of any former marriage which has been 
pronounced void, annulled, or dissolved by the judgment of a competent court.  

159  Section 283 OBigamy is punishable by a fine not exceeding ten thousand 
dollars ($10,000) or by imprisonment in a county jail not exceeding one year or in the 
state prison.P 

160  Section 284 OEvery person who knowingly and willfully marries the 
husband or wife of another, in any case in which such husband or wife would be 
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punishable under the provisions of this chapter, is punishable by fine not less than five 
thousand dollars ($5,000), or by imprisonment in the state prison.P 

161  76-7-101. Bigamy--Defense. 
(1) A person is guilty of bigamy when, knowing he has a husband or wife or 

knowing the other person has a husband or wife, the person purports to marry another 
person or cohabits with another person. 

(2) Bigamy is a felony of the third degree. 
(3) It shall be a defense to bigamy that the accused reasonably believed he 

and the other person were legally eligible to remarry. 
162  76-7-101.5. Child bigamy¢Penalty. 
(1) An actor 18 years of age or older is guilty of child bigamy when, knowing 

he or she has a wife or husband, or knowing that a person under 18 years of age has a 
wife or husband, the actor carries out the following with the person who is under 18 years of 
age: 

(a) purports to marry the person who is under 18 years of age; or 
(b) cohabits with the person who is under 18 years of age. 
(2) A violation of Subsection (1) is a second degree felony. 
163  172. Bigamy 
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Whoever contracts a marriage although he is already married, or whoever 
contracts a marriage with a married person, shall be punished with imprisonment for not 
more than three years or a fine. 

164  184. Bigamy  
When a married person enters into another marriage, imprisonment at forced 

labor for not more than two years shall be imposed. The same shall apply to the other 
party who enters into the bigamous marriage.  
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Clayton Morgan, The Inquest of Incest. 
<http://www.cariboo.bc.ca/ae/php/phil/mclaugh/students/ /ethic2/HTM>,10 May 2010. 

170  Incest <http://en wikipedia.org/wiki/incest. 
171  64 Sex with an adult relative: penetration  
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O(1) A person aged 16 or over (A) commits an offence if¢  
(a) he intentionally penetrates another person�s vagina or anus with a part of  

his body or anything else, or penetrates another person�s mouth with his penis,  
(b) the penetration is sexual,  
(c) the other person (B) is aged 18 or over,  
(d) A is related to B in a way mentioned in subsection (2), and  
(e) A knows or could reasonably be expected to know that he is related to B 

in that way.  
(2) The ways that A may be related to B are as parent, grandparent, child, 

grandchild, brother, sister, half-brother, half-sister, uncle, aunt, nephew or niece�P 
172  65 Sex with an adult relative: consenting to penetration  
(1) A person aged 16 or over (A) commits an offence if¢  
(a) another person (B) penetrates A�s vagina or anus with a part of B�s body 

or anything else, or penetrates A�s mouth with B�s penis,  
(b) A consents to the penetration,  
(c) the penetration is sexual,  
(d) B is aged 18 or over,  
(e) A is related to B in a way mentioned in subsection (2), and  
(f) A knows or could reasonably be expected to know that he is related to B 

in that way.  
(2) The ways that A may be related to B are as parent, grandparent, child, 

grandchild, brother, sister, half-brother, half-sister, uncle, aunt, nephew or niece.  
173  A person guilty of an offence under this section is liable¢  
(a) on summary conviction, to imprisonment for a term not exceeding 6 

months or a fine not exceeding the statutory maximum or both;  
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(b) on conviction on indictment, to imprisonment for a term not exceeding 2 
years.  

174  OInbred Obscurity: Improving Incest Laws in the Shadow of the Sexual 
Family, Harvard Law Review, June 2006.  
<http://www.harvardlawreview.org/issues//june06/note/inbred_obscurity.pdf>,10 May 
2010. 

175  Section 230.2 Incest.  
A person is guilty of incest, a felony of the third degree, if he knowingly 

marries or cohabits or has sexual intercourse with an ancestor or descendant, a brother 
or sister of the whole or galf blood (or an uncle, aunt, nephew or niece of the whole 
blood) 

OCohabitP means to live together under the representation or appearance of 
being married. The relationships referred to herein include blood relationships without 
regard to legitimacy, and relationship of parent and child by adoption. 
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177  Chapter 272: Section 17. Incestuous marriage or sexual activities  
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Persons within degrees of consanguinity within which marriages are 
prohibited or declared by law to be incestuous and void, who intermarry or have sexual 
intercourse with each other, or who engage in sexual activities with each other, including 
but not limited to, oral or anal intercourse, fellatio, cunnilingus, or other penetration of a 
part of a person�s body, or insertion of an object into the genital or anal opening of 
another person�s body, or the manual manipulation of the genitalia of another person�s 
body, shall be punished by imprisonment in the state prison for not more than 20 years. 

178  Section 5/11-11. Sexual relations within Families. 
(a) A person commits sexual relations within families if he or she: 
(1) Commits an act of sexual penetration as defined in section 12-12 of this  

code, and  
(2)  The person knows that he or she is related to the other person as follow: 

(i) Brother or sister, either of the whole blood or half blood; or (ii) Father  
or mother, when the child, regardless of legitimacy and regardless of whether the child 
was of the whole blood or half blood or was adopt, was 18 years of age or over when the 
act was committed; or (iii) Stepfather or stepmother, when the stepchild was 18 years of 
age or over when the act was committed. 

(b) Sentence. Sexual relations within families is a class 3 felony. 
179  Section 225.25. Incest. 
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A person is guilty of incest when he or she marries or engages in sexual 
intercourse or deviate sexual intercourse with a person whom he or she knows to be 
related to him or her either legitimately or out of wedlock, as an ancestor, descendant, 
brother or sister of either the whole or the half blood, uncle, aunt, nephew or niece. Incest is 
a class f felony. 

180  Section 12. Crimes Against Personal Status, Marriage and the Family. 
173. Sexual Intercourse between Relatives. 
(1) Whoever completes an act of sexual intercourse with a consanguine 

descendant shall be punished with imprisonment for not more than three years or a fine. 
(2) Whoever completes an act of sexual intercourse with a consanguine 

relative in an ascending line shall be punished with imprisonment for not more than two 
years or a fine; this also shall apply if the relationship as a relative has ceased to exist. 
Consanguine siblings who complete an act of sexual intercourse with each other shall 
be similarly punished. 

(3) Descendants and siblings shall not be punished pursuant to this 
provision if they were not yet eighteen years of age at the time of the act. 

181  Article 230 of the Criminal Code. Chapter XVI: Offences Against Morals. 
A person who has carnal relations with a lineal blood relative or collateral 

blood relative within the third degree of relationship shall be punished with imprisonment 
for not more than 5 years. 
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Article 3-5, Law of the Republic of Indonesia Number 1 of the Year 1974 on 
Marriage. 
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