NOUNNEITELINELULATINTIATIEY

1.ansluna@ndayanmunguansf1elssing

Y aa - o o ~
m’)ﬂ'j‘zUUﬂgMNqﬂ‘?J'ﬂ\iﬂﬁ'ZW]ﬂllVlﬂLﬂuﬁ‘zuusﬁ')ﬂﬂ'ﬂq ﬁﬂuuﬂq?LﬁﬂULVIﬂU?zuu
= ° o o = o a = =
ﬂgﬂiﬂﬂqqﬂrJﬁ‘uqﬂ?::Wlﬂmlﬁﬁ‘zu‘]_lﬂgﬂﬁ\nﬂﬂﬁ‘zl,ﬂmLﬂHQﬂuN’]quﬁ‘mqﬂizﬂﬂUﬂq?ﬂﬂ'i:m BN

szmanldrruvmiaaaduaziiunaaniurasnuntsema laun dssmeliudauaziszing

aa a ]

wesdy  InsaniredwEmannguaeresssmeigeniy  aaEninasessuulsziag
ngursunsiazndindidustemnn  lesanuniiyafAludnsnednynndvinaesues

dszwmalnasiudnaeninandssmeryiu Tnalsznadiulddnaanuiainiszma

el A

o dl | ¥ aHa v =2 o o a
laruEaL UL s ARLLL LR U UTIAAA4NN QL‘llﬂu@ﬂ‘ll@u’]ﬁ@ﬂLﬂmsm,uﬂ'ﬁmﬂ

3
=

o o o = = X A
dryounaesdszmAdiaAauazilssmaasiuiinnAneTaufay uananNiiNamIN
anysniluilamananis lansandyoyn AgpasAn LTI LALSELLNG NI B89

dsziArennauaedioy  laudsredennandtynynvesdssmadaingeuiAne  Wesain

a

]
v a

dszmadangiutlsumaniianngunnavesing liiuansnaniluetenniduneaii 9

] = o IS ya a a o ¥ v 1 3 ¥ { ] djj
LLW@%?J?‘ZWIFW%N‘VI@HLﬂmmﬂﬁﬂﬁ@%ﬁmﬂ@ﬁyﬂaﬂﬂ@\iHQ’]@W\‘I@EIW\‘IVL?‘]JW\‘I @ximﬂ@ﬁqmaiﬂu

1.1.mudszananguunaunan fuAd

2

Aynndnainaesludssinangmunsunsliusaliiyalflilunnmns 1787 Gald
Tipmvneaey "doynd1einaes”  Asliae nnsiyarauiledndnglianyananiianigu

Waud1rda Tnadfudeanasduddnmdunisydion  anuntiynfAnnanaunHasnngm

ql o

3
o o

wiantinnaegFudnalanil

| '
o = &

1. fFudnatinsmlriRnisenulifenssnnaanulsyadi ieey 3 ludnyan
wazlumsaniinenuiasdasieiuumihananlinediuasinin  Taanisnuilenady
nsriea¥ieenas readalieen iesnnaieifesldidansunisiten i
Imm%qﬁugmﬁhm i solin gz sanfansrieadieaszdnatin ausinuila ey

N 1FR ( Underground Works ) AL

160



161

2 {Fudn9sieanenuiaeANsTl e i uAN IR § IR T @N (workmanship)
Founldanuszlnsedsetnegannuaiisnudoulnadnsazaaninlinsenuay

UszasArasgindneiny  azdednfFudelidssuiladls  wu  wuefnmauldetinagn

1 o

4 L4 ¥ 1 [ =3 @A ¥ % v o dgl o 123
AAMHATHITOURIA LA LLNﬂuiﬁ.l@XhJ‘iﬂ’mﬂ’lﬂﬂﬁﬁN NIy ‘].I“’Q’W\‘ivl,ﬂ 1TENULBIAURANLTA

AANUAN

o Y 4

3. 45ud e R AN s I AN LIS TneluEasnisdnimn

v
o

pariupdry1azanas igandnaduganm

a

Aunarlinuddndneillilduniieduisinaim
Aunieefld

[ 1
v = { = 14 o

WAANANIT WnEFuEann

v
1 o

¥ ¥ d’ dl U ¥ L% dgl A ¥ 1% 10 a
Al AT NINTINANINITI9FUE Dadn A mwimwwu

)

TifasnuANszaALNygant §91Anai@vaiandnyonls uwinnslidnsenitiaydoals

[

De

v

NAANANMNRATEIEINAN 1w Funeususanaalilae ldawnuaniaesnuliianany

1
o o =

o | 1 o ¥ A My a a dl ¥ % % Y Y
m’]‘%‘ﬂUﬂW?’ﬂdﬂﬁ‘Wﬂgﬂﬁl’Nﬁ@LL'N 178 1M1ﬂLﬂﬂ”‘\]’]ﬂLﬁﬁlfﬂﬂ’)@ﬁl%@ﬁ‘ﬂ@’]\i@’m’]iﬂﬂqdLW@I’M‘WU

pNFLRAlS wneunfunevlilsngaanndigaunndedluansiunetany ulgdndneay

1
o o = v A

Ifuneuauudainn - giudedsnsintihniuiateuseanindigaunndeses  Ineane

'
1o A

ArwilunnsBenfeaiuinimun 2 3 duusfuildnudiuaudigaunnses
ma‘(ﬁnzﬁfmmwmmzmm%Lﬂmzﬂ@xﬁﬂé’r}i@Lﬁ@ﬁﬂgumﬂﬁlﬁémwﬁﬁ@Lﬁm

ANANNANAILDIA ”a&mgﬂ%mms]w Lwﬂuﬁmmﬁwuﬁrﬂﬁuﬁ@mfaﬂ@mﬁqmamid@ﬂ

z‘qvtytyﬁwﬁwmmmgumawiﬁ‘ffu %wﬁﬂmmsﬁmilﬁﬂﬁmmﬁmuﬁﬂgumaﬁmumifﬂu

dszananguunaunsiisaatiutiatnglasazldninisdnmsiell

1.1.1. anglunaandngninedaszninngmanaaadddrdnaluumingmanis

Pothier ' Na1991 ullaasFudsTudynndneinaes e nnstnseuiianud ldmnn

¥ ¥
asldludoyoun  Fesdrsenitliinsanan dsvuiilpailsaainanuunnies uazfiedlddan

s [l al o dln 2 ij/ 2 o d’l Yo Y 1 [l =
@qﬂmm@mqm‘lumimmuwnf«muu mﬂmﬂf]iwmmQ@uqummﬂmmwuﬁﬂ

¥

©

A ' Yo Y 10 6 ¥ ¥ o . ] nil/ Y aAa a a o 2 dl
nadn FFudelidnssuildigniasaudmgilszasduiayant §indnsl@nsiandoynnls 7

'
= vor va

1 ¥ L% -lf | dl ¥ % aa o Y v v aa o 1 ?/ I
ﬂ@’WNW‘ﬂ’NmuuLﬂuLﬁ"ﬂ\iWQ‘EU@’]\?U?ZWE}MN@@E}IQJWLL@QQ’)’W’]\?I’H@WﬁLZ‘m EUEUTLNTUY LB

"Influence of Roman Law and French Civil Code

*Konrad Zweigert, International Encyclopedia of Comparative Law.

Vol.VIIl,Chapter 8 Contract for Work on Goods and Building Contracts,p.54.



162

Tutlszunangunnauna fuaadslinnedng lunia@ndoynn lungdndnamama il

a 1 2 Vo o

untitynfenizandt wlgfudnasiildiadoynrfinu gdndefiannsaldansiandoyan

Q v o

|
o

Tneagscle sannivualdluuing 1794

Uszrnanguunaunaliaea unmen 1794° Toyadmdn «

[

ENANNTLANATYTYN

Tilnedase widndiudasEuasionianuliludoiny Tnagdndrazdesduiateusnldan
AulnunaunuliungFudedmiuAn ldanesinengiudneldnnmuenuliiugdid AN

ANA1FATeny  wazkadsslamiioaengiudeasldfuandynn  winldfiniaan

o

a?/tl_’ltl_/lq ”

De

wniidudeanduainuanialdaasnai@ndtyoyn (an exception disposition )

3
o =

nanope  wanBlRgdndwuaniandnandrainaeslaaiuannunelaresgdndng Tidnazd

[~ o

wisNa lwna@ndnyvselifinan widnfFudneas Suasilarnauudafia Tneganana

avtnszA AUl aunu LA Ud g uR A nnIaEndtyayn maﬁﬂgumﬂﬁ@wmum@

a

@ndyoyimuannala aunim 1794 asanndyndansinaeadudynyinatss Tamd

N
€

1Y

Y Y A L4 Y Vo Y o 1 4 4 o a dl 4
A RMENN ngquiummmﬂw_pumammum'a mmmﬂuuqmmimLuu\‘numﬁma

o—
o—

fandannananaziandoyoyn b Tnagindsdiasdnszarduluumaunuundiudnauas

'
el Yo Yo an Yy 1a oA o

natselemingFudnenandsazldiuainnisn il juRnudyyaiountisinldinag

u

o 2 %

UfiAnudnyan uwavgdndeildannsalfudslaphaaiunisdandayaiifan inszldiu

v o a
v

Aulyunaunuudn duiunsidndyomuniaiaskinalfiinanudamaunfzudaus

o

1 Yo Y Yar T a a o g [ % dpd | dld
RN LW?WZQ?U@’]Qi@ﬁ‘Uﬂ’]Z@%tMNW@LLVlu@’mﬂ'ﬁ‘L@ﬂZ\iQ_JQ_J’]LL@Q naniaailunanny

I EPARI Iy

1%

! Z’/ I dl . 3 o g o d”4
A mﬁy’]%x‘]@‘ﬂ\‘lﬂhﬂ 09 Pothier NAULARUARINLLNRNAL

o

3French Civil Code W1m31 1794 “A master may, by his wish alone, terminate
a contract at a fixed price, although the work has already begun, by compensating the
contractor for all his expenses, for all his works, and for all that he could have earned in
that undertaking.

*Marcel Planiol , Treatise on The Civil Law. Translated by The Louisiana State

Law Institue,Vol.2 Part 2 11" ed. 2 Vol, (Louisiana : The Louisiana State Law Institute,

1939), p.146.



163

NANRINIFLANATIDIN

WagdnAnglddanEandyoyimnning 1794 uda fandesesdiszAndulug

[ o A

gFudnsduinanniaiandyoyn aligdyonlanaunug

o a

NAWNUWITWLA WELAN sepa Ui

730 ' a a dl ¥ o a ¥ =2 1o 14 ¥ o a
mhmamm‘wmmmﬂm@‘wimmmumﬂﬂum ?"JNQ\W’]’W’J@Q’Qﬂﬂ?GAVI mq\ﬂmmmumi

AAMINUNBANTHRIUNEN wazArmalselomingFudneazldiumnniseuiulinidgisa
TuEasnisga ldrduluumanaunusiie  wazArradssleniinons 1794 WlAnvus

= 1 al v =l 1 0 YY v £ Yo oa 1 dl
gauinluniaenadndeeld  iesudinualigindnesiesanldriduluunaunisiiei
HnannIsaiiueuiazAtaalssTamd Auiudidisuraiuinnsalduiiassestinnanialy
TWumg1 1149, W1ms) 1150 wazumsn 1151 wnldisdunnngiiisng Iasedenieil
avfaadluAdsnanaianiuls  dazldnannsaliluiada 1.1.2. luEesuaraan1uan
Aty

1%

1.1.2. @anglun1aandayamsngusne 1edsd1angluum ”tytymmiﬂ

¥

4 X= o ° [y vo
LHAUUINNTUNUATNITELLAD NT quﬁiﬂ‘ﬁq?”ﬁuslﬁﬁl'ﬂﬂﬁ]qﬂﬁ"lqmﬂﬁwmﬁﬂ LL‘M\TNZ\]‘MU

a

% v

Tneldfwmazdemunguanald Apannmstnsguiianduinidolag llansnsntneg

v
5udnals vise fondnadugnemeinlildaunsndnsenile 41

a

v a o’ 4
”I"’Q’W\‘i‘i.lﬂﬂLﬂﬂ@ﬂ.lﬂ.l’ﬂﬂ

1%

lunsalinisdnszuilaniuind Rengs udslifesfuiaTausenudenisd

a 4? % [ el 1 2 19 Y a 49{ v . . . 6 o 1
WAL mmLﬂummm@mmimwmumﬂﬂummmﬂm (irresistible) Lmzmmmimuﬂum@

| d

mmmuim (unforeseeable) LﬂuL?'a\WlL A umﬂmﬂ@mﬂu@ﬂ (to be an outside) Toelle

| 1
o =

Lﬁmmﬂmmﬁmmqﬂuﬁ deeaudesdimidduediainaldlndunisdansa el
v Yo Yo a a o Yo 9; AQQI = 9°, al/ dl a dl
eiasFudneliiuiinluanu@avnalunisminliviedislthioeensn  dufinanniei
WANgNAANgaw 1AaINN1IRIRaaLaINH@INTI QWL AT MBI IBINIIHNIAUTAATUATN
A oa R Ry @ WY o X o .
wuARFerdauiedsllarunsonuiulAnieuntihil Aageanslisida (Cour de cassation)
aslfanfessamnuadnnisdrseuianiuidaloe ldannsanedfudneld  (Cass.civ.10
Oct 1972,Bull.civ.1972 Il 372 no.508) diilunsiuddeinasdansg fusedsaedniing

| Yo Y

° X A o v v ¥ 5 |y o a ¥ 1 a
dnszntiag o menisniiulfninuiulludn N L T H R TR R T G LRI H AT

a
%
o

AMNNNTTNTLURANT I nFEnseuiinaneiluiuddatianatluntsin da lunedmadel

5Barry Nicholas, The French Law of Contract, 2™ ed. (Oxford : Clarendon
Press ,1992), p.201.



164

fFuAnafld  wnniseudiugesidasindunisenisda Wy Jasuunazasly
anunsnasunazmsiiungluiovue  iesansevdniunisindauazuna ladsliinedey
dumana 3 @1%imsl (Paris 17.1.1910,D0.1910.2.292.)  n1391szubinanenilunuddeiily
a X PP XY 4 P ve ¥ = a e ° X
ansaisauldlunsainyaniithniunildn’  Teadfudeiinisenisigaidinisdnsenil
(= Y a o da’ My a a
nanedluiuddeililfiinainAnutnuesny
Tulszwedliuaalduisinauszudninisttssuilaniluiuddainanz e gaide
. o dl rdl o Y o dd‘ a o [
(force majeure) fiuFesan uNITEN Ay R Reulaneasegia usngiudiAny
a I 1 a dl dld ' [ % 1 dI = o
naaaliuduen  wazifianisasuulasminansznusedyyietnamin  Galunstiudy

=

1 [ % . L, o 1y o dl o a 6 1 dl dl
LTENIT UAN Imprevision mﬂm;tyﬂmmﬂmuummmnqu&mwmmmmLﬂ@ﬂuLLﬂmM

o Y 4

v o ¥ o d’j o/ d} ul/ 1 o v a
UAazAaegniAL It seuiinudnynn Fernarl fuaa aiuaywliiinisssdiv

©32p

anuNIRINNATHgRATesg Aty mie ludnaruiusssulunisfiaanudes A ludoon

o g// v o a Yo Y dl 1 o dg/ o/ 4
AN qumwumnmﬁmuNmm;_pumﬂumiﬂummmmswummmymﬂmmmLﬂu

3
o [

= a 1 :j/ oI/ 1 o P 1 GG My 1a o [l
nstimngalderintiy Tnararfaaluaeniundn imprévision wafilllAdfiaandniiasing

o

daude’ agglsimurnaniaaalaliianisdiudygnendilyvinginisainasuudlas

TWinaendevangasnuazianunzesgdyeyn  veiidullmnnnins 1134 Uszananguune

IRARS[TT TanzusAIalnAsaaviniuneanuuanNsUF Aty yeung Annanin
wWasuulasldil Tnashanldiudyyiived sz laadanasne

patiy  mnnsladnszuiliiatumezauiaresiiudelng ldaiunsndneme

o

4 % v Aa Y Yo Y L4 a 1 0 d’l [ % 1 ¥ v =
ﬁﬂllﬂgﬁlﬂﬂslﬂﬁﬂL"JHﬁ’J’]ﬂJﬁ“LIN@1® A mmmm:‘ummélumﬂmwwumnmq IWEQ’JW@WQM

'
a aa 1% o

ansiandty lemuuniyniavialluacd@nsFanfesWdiudeme Ida1dausduinnain

o

'
(%

a o d’ 1 v o dl a o/
madndyyr  avdszananguanauneliuas  lanvuaReulazesnis@ndnynynlily

1 o

W 1184° Hansedrdrydn « lunsaingdyoun g seviimnudtynn  WidnumiTyals

o

Ibid.

"A.H.Puelinckx, “Frustration, Hardship, Force majeure, Imprevision, Wegdall
der Geschaftsgrundlage,Unmaoglichkeit , Changed Circumstances”, <http://tldb.uni-
koeln.de/php/pub_show_document.php?pubdocid=128100>

°French Civil Code 1N5131 1184

“ A condition subsequent is always implied in synallagmatic contracts, for the

case where one of the two parties does not carry out his undertaking.
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In that case, the contract is not avoided as of right. The party towards whom
the undertaking has not been fulfilled has the choice either to compel the other to fulfill
the agreement when it is possible, or to request its avoidance with damages.

Avoidance must be applied for in court, and the defendant may be granted
time according to circumstances.”

*Konrad Zweigert, supra note 2, p.59.
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10Barry Nicholas, supra note 5, p.245.

"French Civil Code N1M31 1147 “The debtor shall be ordered to pay
damages, if there is occasion, either by reason of the non-performance of the obligation,
or by reason of delay in performing, whenever he does not prove that the non-
performance come from an external cause which may not be ascribed to him, although
there is no bad faith on his part.”

12Barry Nicholas, supra note 5, p.227.
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"French Civil Code #1m91 1149 * Damages due to a creditor are, as a rule,
for the loss which he has suffered and the profit which he has been deprived of, subject
to exceptions and modifications below *

“French Civil Code 11#51 1150 “ The debtor is only liable for such damage
and to pay such loss of interest as was foreseen or might have been foreseen, provided
that the obligation has not been broken owing to his own fraud “

"French Civil Code 11#31 1151 Even where the non-performance of the
contract is due to the fraud of the debtor, in arriving at the amount of damages and
interest to be paid regard must, in estimating the loss which the creditor has suffered or
the gain of which he has been deprived, only be had to the immediate and direct results

of the breach of contract.
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"®German Civil Code 1131 636 Special provision for termination and
compensation

“ In addition to the case of §§ 281 (2) and 323(2), there is also no need for a
period to be fixed if the contractor refuses supplementary performance under § 635 (3)
or if supplementary performance has been unsuccessful or is unreasonable for the

customer.”
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* German Civil Code §1#191 649 Customer's right of termination

“ At any time until completion of the work the customer may terminate the
contract on notice. If he terminates the contract, the contractor is entitled to demand the
agreed remuneration; he must, however, give credit for expenses which he saves by
virtue of the termination or for that which he obtains by using his workforce elsewhere or
that which he maliciously fails to obtain.”

’B.S. Markesinis, H. Unberath, A. Johnston, The German Law of Contract ( A

Comparative Treatise ) , 2™ ed. ( Oxford : Hart Publishing ,2006),p.522.
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1.2.2.1.n3ndplaen g lidrszuiivizadiszuilignies mu § 323% 1lsvang
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(1) N3Enszntadn (Dalay) azfintusiedagnuidlaidiszutiniglunivuanan
o Y Y vo A v o X o ° o X o y Ao
Anvuald  wasduilldldanenliinssniln1auaaAsuANMLANAITITE NIRRT Wi

ansizanAdamalfinanaunuanudamaannnislddnseuil - Aufudnsninandoynn

% German Civil Code 17m31 323 Termination for non-performance or for
performance not in accordance with the contract

“(1) If under a synallagmatic contract the obligor fails to effect performance
when due or to perform in accordance with the contract, the obligee may terminate the
contract, if he has fixed, to no avail, an additional period of time for performance

(2) A period of time does not have to be fixed if

1. the obligor seriously and definitely refuse to perform,

2. the obligor fails to perform by a date specified in the contract or within a
specified period and, in the contract, the obligee has linked the continuation of his
interest in performance to the punctuality of that performance, or

3. special circumstances exist which, after each party’s interests have been
weighed, justify immediate termination.

(3) If the type of breach of duty is such that, it is not feasible to fix a period
for performance, a warning notice replaces it.

(4) The obligee may terminate the contract before performance become due
if it is obvious that the preconditions for termination will be satisfied.

(5) If the obligor has performed in part, the obligee may terminate the entire
contract only if he has no interest in partial performance, If the obligor has failed to
perform in accordace with the contract, the obligee may not terminate the contract if
there has been no more than an immaterial breach of duty.

(6)Termination is excluded if the oblige is solely or overwhelmingly
responsible for the circumstance which would entitle him to terminate the contract or if a
circumstance for which the obligor is not responsible materializes at a time when the

obligee is in default through non-acceptance.
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“B.S. Markesinis, H. Unberath, A. Johnston, supra note 21 ,p.431.

“Ibid., p.429.

* German Civil Code §1m31 346 Effect of termination

“(1) If one party to a contract has reserved a right to terminate the contract or
if he has a statutory right of termination, then, if termination occurs, any performance
received is to be returned, as are benefits derived from such performance.

(2) The obligor must pay compensation for value rather than effect a return,
where

1. the return or surrender is excluded because of the nature of what has

been acquired,
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2. he has consumed, transferred, encumbered, processed or transformed the
object received,

3. the object received has deteriorated or has been destroyed; any
deterioration resulting from the proper use of the object for its intended purpose is,
however, disregarded.

If the contract specifies a counter-performance, such counter-performance is
to be taken as a basis for calculation of the compensation for value.

(3) There is no duty to pay compensation for value

1. if the defect which gives the right to termination became apparent only
during the processing or transformation of the item,

2.in so far as the oblige is responsible for the deterioration or destruction has
occurred in the hands of the person entitled even though he has taken the care which
he usually takes in his own affairs.

Any remaining enrichment must be given up.

(4) The oblige may demand compensation, in accordance with §§ 280 to 283,

for infringement of a duty under subsection (1) above.”
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*German Civil Code §1m31 325 Compensation and Termination
“ The right to claim compensation in the case of a synallagmatic contract is
not precluded by termination.”

27Nigel G, Foster, German Law & Legal System, (London : Blackstone Press

Ltd,1994),p.413.
* Ibid., p.342.
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termination where there is no duty to perform

“If, by virtue of § 275 (1) to (3), the obligor does not have to perform, the
obligee may terminate; § 323 applies mutatis mutandis to the termination, except that it

is not necessary to fix a period of time”
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*German Civil Code 11m31 283 Compensation in lieu of performance where
there is no duty to perform

“If, by virtue of § 275 (1) to (3), the obligor does not have to perform, the
obligee may demand compensation in lieu of performance. § 281 (1), second and third

sentence, and (5) apply mutatis mutandis. “
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“Agreements lawfully entered into take the place of the law for those who
have made them.

They may be revoked only by mutual consent, or for causes authorized by
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